










entrepreneurs and workers. Information, consultation and negotiation are increasingly impor-
tant in today’s context of transformations due to globalisation and the crisis, whether this is
restricted to a certain geographical area, such as the financial crisis in Asia of 1998, or globali-
zed like the current crisis.

Information and consultation during a period of transformation

The context

The evolution of technology, the emergence of new forms of organisation and production
and other transformations which occur in the different sectors, at both national and internatio-
nal levels, push companies towards restructurings. This is a managerial decision which consists
in reorganizing the legal, economic or operational structures, or other structures of the com-
pany, with the aim of becoming more profitable, better organized or simply in order to satisfy
the expectations of the financial markets. The restructuring implies the acceptation of the fact
that there is an evolution which obliges the company to take very difficult decisions, often with
significant social costs. These mainly affect the employees and take the form of job losses. This
does not just mean unemployment, but also insecurity, stress at work, unequal treatment,
social conflicts.

Information and consultation during a period of transformation
Normative guidelines of the ILO

All this has already been recognised as far back as 1944, in the declaration of Philadelphia,
adopted at the end of the Second World War, and now annexed to the Constitution of the ILO.
The declaration calls on the ILO to draw up programs to promote ‘‘[...] the cooperation of
management and labour in the continuous improvement of productive efficiency ...’’ (III e). In
order to implement this call, the ILO has based itself since the 1950s on a series of general
principles. As there was no convention on information-consultation, the Organisation used
soft law, i.e. the recommendations.

Recommendation Number 94 (1952) on ‘‘Cooperation at the Level of the Undertaking’’
indicates that it is necessary to promote the consultation/collaboration between employers and
workers at company level for issues of common interest which are not covered by collective
bargaining or which are not normally the subject of other procedures which establish working
conditions.

Recommendation Number 113 (1960) on ‘‘Consultation (Industrial and National Levels’’
recommends ‘‘ appropriate measures [for] efficient consultation and collaboration [in order to]
promote a mutual understanding [...] good relations, [...] develop the economy, [...] improve
working conditions [...], raise the standards of living.’’

Recommendation Number 143 (1971) on the ‘‘Workers’ Representatives’’ affirms the
need of a consultation, ‘‘[...], before the dismissal of a workers’ representative becomes
final’’. However, this consultation is intended to coexist with collective bargaining, not to
replace it.

Recommendation Number 129 on the ‘‘Communications within the Undertaking’’ (1967)
is even more explicit on the rights and obligations of social partners concerned by the restruc-
turing and the rules which are supposed to guide the information-consultation process. It
indicated notably the necessity of ensuring a climate of comprehension/reciprocal trust at
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company level, of communicating and consulting before decisions on matters of major
concern are taken by the management. The recommendation also lists a whole series of themes
to be included in information-consultation process at company level, and notably concerning
working conditions (hire, transfer, termination) but also the general situation of the company
and the explanation of decisions susceptible to affect directly or indirectly the situation of the
personnel.

The question of information-consultation is better clarified in one of the chapters of the
Convention Number 168 (accompanied by the Recommendation No. 166) on redundancies
(1982) which deals with specifically the case of economic, technological, structural or similar
redundancies. In these cases, the recommendation specifies that the employer should:

— ‘‘provide the concerned workers’ representatives in good time with all relevant infor-
mation, including the reasons behind the envisaged redundancies, the number and the
categories of workers likely to be affected and the period over which these are expected
to be implemented’’, in order to limit the effects (with other obvious similarities with
the 98/59/EC directive on collective redundancies);

— the obligation to carry out consultations with the trade unions (workers representati-
ves) prior to the layoffs 2.

Finally, there is a transnational normative guideline, i.e. the ILO Tripartite Declaration of
Principles concerning Multinational Enterprises and Social Policy (2000), which established,
among others, principles dealing with consultation within multinational companies. According
to article 57, ‘‘in multinational as well as in national enterprises, systems devised by mutual
agreement between employers and workers and their representatives should provide, in accor-
dance with national law and practice, for regular consultation on matters of mutual concern.
Such consultation should not be a substitute for collective bargaining’’ 3.

Three points common to all these instruments can be identified: (a) an implicit acceptance
of the need to reorganize the company in view of the unceasing growth, transformation and
integration of world markets; (b) the need for the social partners to participate in voluntary
processes in order to better manage these changes (in the absence of global institutions which
can weaken the social consequences associated with these developments); the instruments
demonstrate that a consultative approach can improve the adaptability of companies, increase
their competitiveness and assist the implementation of decisions all the while preserving social
peace; and (c) a warning against using information-consultation processes as a substitute for
collective bargaining, which should be the first instrument to regulate working conditions and
relations between social partners.

II. Social dialogue and crisis: Short overview of practices obser-
ved

You are undoubtedly familiar with the general context, so I will just provide a few figures
to situate the debate. These are quite recent figures which were presented at the Summit of
Davos by the Director-General of the ILO.

2. At present, this procedure is institutionalized in 40 Member States of the ILO, 14 of which are member States
of the European Union, according to the latest database of the ILO, EPLex. This contains a great quantity of
information on national laws concerning redundancies of some 60 Member States of the ILO. It is updated regularly
and can be consulted on http://www.ilo.org/dyn/terminate/termmain.home.

3. Recommendation No. 94 on the Consultation and the Co-operation between Employers and Workers at the
Level of the Undertaking, (1952); Recommendation No. 129 on Communications within the Undertaking, (1967).
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— in 2009, there were 212 millions of unemployed in the world, this figure grew by 34
million compared to 2007;

— in 2010, unemployment is expected to remain very high, notably in the developed
economies and the European Union where a surplus of three million persons could
swell the ranks of the unemployed according to the estimation of the International
Monetary Fund (IMF) and the ILO;

— 633 million workers and their families lived on less than $1.25 per day in 2008;

— the impact of the crisis is most severe in the developing countries.

Social dialogue at all levels
Since 2008, the ILO has tried to document the activity of social dialogue during times of

crisis, including the information and consultation practices during restructurings. Our studies
show that at the beginning of the crisis, the social partners were little involved in crisis response
decision-making processes — at State or company level — but their participation has accelera-
ted since January 2009, when the crisis moved progressively from the financial to the economic
sphere, and serious and unpopular decisions had to be made at national and company level.

At national level, certain countries launched information-consultation processes in order
to establish a program of economic stimulation and job protection within companies. Most of
them emphasized tax policies, the protection of vulnerable groups, the creation of jobs through
public investments including green jobs, attempts to save jobs such as job-sharing, training,
measures of social protection, for example, by creating social investment funds. Countries such
as France, the Netherlands, Chile, South Africa, Korea or Japan were among the countries
which implemented such processes, often after consultation with the social partners 4. But all
this was an extremely laborious process, resulting in very few agreements, even in countries
where the national social dialogue had been exemplary up until the start of the crisis (for
example, Ireland).

At company level, there was a marked return of concession bargaining. The workers make
sacrifices in terms of salaries and/or benefits to save their companies and/or their job. The most
frequently decided measures following information-consultation processes or sometimes nego-
tiation include: pay freezes or cuts, flexibility measures such as job-sharing, voluntary (early)
retirement, investment in training in order to improve worker employability, transfer of
employees within the company or group, career breaks, measures to reduce managerial salaries,
the reduction of pension fund and health insurance contributions, promises to avoid strike
actions. In France and Germany, two countries with a well-established culture of social dialogue
and strong systems of information-consultation, there was strong resistance to restructuring
plans implying collective redundancies and layoffs without redundancy packages. ‘‘Job secu-
rity’’ agreements at company level concluded in these countries (for example, in Daimler in
Germany) are good examples of consultative processes which were successful from both a
management and employee point of view.

Finally, we also observed a reinforcement of the role of transnational company agreements
(or international framework agreements — IFAs) in the management of restructurings, notably
at European level, as well as the role of formal structures of information-consultation within
companies (for example, the European or World Works Councils). Up to November 2009, 39
agreements (of approximately 160 transnational agreements) signed between 23 multinational

4. A survey carried out by the ILO in 2009 among 54 countries (including all the Member States of the G20 and
the OECD) on state-controlled strategies to combat the crisis, shows that in terms of social dialogue and labour law, the
‘‘consultation on the crisis’’ was the most frequently used response (59.3%), followed by national agreements (35.2%),
and changes of labour legislation (22.2%).
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companies and trade unions federations or workers’ representatives established or reinforced
the structures of information, consultation and negotiation in order to manage or anticipate
restructurings in times of crisis. The results were often judged very satisfactory by the signato-
ries (for example, the agreement between ArcelorMittal and the European Metalworkers Fede-
ration (EMF), signed in November 2009.

Expectations and unanswered questions

The information-consultation processes between social partners traditionally serve to
identify solutions acceptable to all through a better understanding of different positions. Such
solutions may include the adaptation of (often unpopular) management decisions or the accep-
tation of sacrifices in order to save jobs or the reduction of risk of social conflicts. These
processes are being tested in the present context of crisis and already led to a series of results
presented briefly below. Certain moral or practical questions remain to be answered following
the observation of these results:

— The responsibility of the crisis and the ‘‘sharing’’ of its economic and social costs:
While the present crisis was generated by a system of international finance which
maintains that it is self-regulated, there is the risk that the cost of this system will be
born in a disproportionate way by the workers of the real economy. In this context,
most of the restructuring measures — which often follow consultations at company
level — help to reduce social costs but do not eliminate them, especially by maintaining
permanent jobs to the detriment of precarious jobs, often held by women or migrant
workers.

— The durability of measures adopted by the companies and the role of States: Certain
measures to face up to the crisis at company level — such as training and time-sharing
at work — should have public financial support in order to avoid a downward spiral of
salaries with a consequent negative impact on working conditions and the restarting of
the global economy. That said, such support is difficult to envisage in the developing
countries in view of their limited financial means. The same applies, progressively, to
the industrialized or emerging countries where the pressure of financial markets which
are starting to penalize the public deficits is now being felt.

By way of conclusion

This presentation consisted of a brief account of the normative background of the
concept of information-consultation from the point of view of the ILO, as well as its recent use
in the context of the current crisis. As the transformations at company level and at the level of
the global socio-economic system caused by the crisis are without precedent, their consequen-
ces are difficult to predict precisely. The same applies to the exact contribution of the
information-consultation structures established to manage the negative consequences of the
restructuring of the company on the employees. A pessimistic scenario would perceive the
impact of the crisis in terms of irreversible social costs, despite the existence of information
and consultation structures, because such crises can reoccur again and again if the rules of
international finance which generated the crisis are not radically reformed. On the other hand,
a more optimistic analysis would perceive in this situation a unique opportunity to initiate a
reform of socio-economic governance at all levels. Such a reform could take into account a
certain number of points advocated, more or less explicitly, by the global pact for employment
adopted in June 2009 by the International Labour Conference, which constitutes today a social
agenda to emerge from the crisis:
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a the promotion of the freedom to join a trade union and collective bargaining and the
reinforcement of the role of social dialogue and of collective bargaining in crisis mana-
gement;

b the reinforcement of the cooperation and the cross-border solidarity between social
partners in order to improve their coordination and negotiation power;

c the creation of new institutions, the updating of work legislation, and the adaptation of
systems of industrial relations to the needs of new realities and agendas (green jobs,
transnational company agreements, transnational sectoral collective bargaining); and

d the re-centring on the question of employment in the macro-economic policies.

Bibliographic references

Y. Ghellab, 2009. ‘‘Recovering from the crisis through social dialogue’’, Industrial and Employment
Relations Department (DIALOGUE), Dialogue in brief No. 1, International Labour Office (ILO),
Geneva.

ILO, 2009. Recovering from the crisis: a global jobs pact, June (available at: http://www.ilo.org/wcmsp5/
groups/public/—-ed_norm/—-relconf/documents/meetingdocument/wcms_108456.pdf, accessed 5
March 2010)

ILO, 2010. ‘‘Agenda of the International Labour Conference’’ GB.307/2(Rev.), 307th Session of the
Governing Body, Geneva, March.

K. Papadakis, 2008. ‘‘Social dialogue in times of restructuring: What role for European and International
Framework Agreements?’’, International Industrial Relations Association (IIRA) Bulletin no. 77,
December, (available at: http://www.ilo.org/public/english/iira/bulletin/index.htm, accessed 2
February 2009).

K. Papadakis, 2010. ‘‘Restructuring enterprises through social dialogue and labour-management agree-
ments: ‘‘Good practices’’ in times of crisis’’, Briefing Note, Industrial and Employment Relations
Department (ILO), Geneva, March.

L. Rychly, 2009. ‘‘Social dialogue in times of crisis: Finding better solutions’’, Industrial and Employment
Relations Department (DIALOGUE), Working paper No. 1, ILO, Geneva.

50



Directive 2002/14/EC:
Current situation

and consequences
on professional relations

in Europe





THE 2002
INFORMATION-CONSULTATION

DIRECTIVE:
INVENTORY AND IMPLICATIONS

FOR LABOUR RELATIONS
IN EUROPE

Marie MEIXNER
Institutions et dynamiques historiques de l’économie (IDHE) CNRS / ENS Cachan (France)

(Institutions and Historical dynamics of Economics)

Europe et Société asked me to write a report on the evaluation of the situation of
transposition and application of the 2002 directive. The directive sets out an information-
consultation framework and I have chosen to examine the implications of the directive for
company governance and the way it alters it from the point of view of national and Euro-
pean heritage. Assessing the contribution of the directive presents two main difficulties. The
first concerns the disparity of national systems, both concerning the application of the direc-
tive and knowledge of local labour relations. The second concerns the way the directive will
affect company practice, that is, the way it asks us to look beyond juridical transposition to
examine work and the way players are mobilised. Looking beyond legal aspects and concentra-
ting on practice calls for multi-level analysis. I shall first discuss the contribution of the
directive to the information-consultation process, and then I will summarise national transposi-
tion presenting the debate and any difficulties, before going on to discuss various companies
to show how the information-consultation right has been applied. Finally, I shall present the
effect on the European social model. Though not exhaustive, the paper describes the issues
and challenges involved in transcribing the directive and effect in companies. Consult the
working document for a more detailed presentation of local situations and specific company
examples.

1. The information-consultation directive as a basis for economic
democracy in companies

To evaluate the directive, it seems to me we must first look at the European history of
information-consultation.
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Economic democracy as a European value

Economic democracy is a European value, reflected in existing directives and in the basic
European structure. The various national models have produced the European model. In
particular we have the British tradition of industrial democracy, and the German history of
economic democracy, which aims to establish co-decision within companies. This directive
therefore belongs to a heritage dating back to the nineteenth century. The participation of
workers and their representatives is advanced throughout the directive, which stresses worker
involvement in the running of companies and in decisions that affect them. The directive also
aims to create a European society having this ethos of participation. This would consolidate
European identity, and counteract the sometimes excessive emphasis on competition between
Member states, seen as the ultimate refuge from, for example, industrial restructuring or
relocation.

On the other hand, by leaving it to Member States to organise forms of information-
consultation, the directive introduces uncertainty regarding this goal of a European society.
Article 4, which outlines the framework for information-consultation, also specifies that Mem-
ber states set the terms of information and consultation rights. This competition is reflected in
debates held for a number of years in Council and also between social partners. The adoption
of a directive in minimal form reveals an absence of negotiation, and also relates to this
dynamic of national competition in labour relations.

Consultation as information horizon

What are the contributions and limits of this directive with respect to employee informa-
tion and consultation? Obviously, by its very subject, the directive aims to define the terms of
information and consultation. An important point is that the relation between information and
consultation remains to be put in place. Information and consultation involves three main
areas: company development, employment, and organisation of labour; but consultation, seen
as a high form of negotiating agreement, only concerns changes in the organisation of employ-
ment. In this crucial passage of the directive, which relates to the definition of information,
nothing is said about methods of constitution of information, its regularity, nor how it fits in
with consultation. Thus information-consultation rights could be considered as a unilateral
transmission of information from management to employees and their representatives, which
would indicate slight adjustments in the implications of the directive in order to strengthen
company governance.

A preference for permanent and elected representation

Another point tackled by the directive is workers’ representation. This question remains in
the background but is implicit since the directive, as soon as it was conceived; distinguishes
workers’ representation from direct association of workers.

European jurisprudence has a preference for elected representation for all, i.e. covering all
employees and not limited to unionised employees. This is favoured by the European Court of
Justice (CJCE), notably concerning the condemnation of the United Kingdom for non-
transposition of the directive on mass layoffs, which shows up the inadequacies of a system of
representation based only on union certification. However, judgements and the directive do not
exclude the possibility of workers’ representation through unions provided they are either all
union members or they are all covered by union agreements.

Beyond the form of representation, the directive also lays down the importance of protec-
tion of representatives to guarantee their independence with respect to their employer. It also
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considers different scales of representation, but here too the definition of these scales seems to
be quite indistinct. We can distinguish between a company and an establishment, but these
interpretations, found also in some of the dynamics of transposition on a national scale, are
considered as data, whereas national experiences — I refer notably to the case of economic and
social unity in France — have shown that the definition of establishment and company to be
subject to debate. So why insist upon this issue of representation? Because it has been central to
discussions on national transposition of the directive. It is not so much information-
consultation as the nature and form of representation which has been in dispute.

The directive’s future seems very open

To conclude this section, it would seem that the directive’s future is very open, insofar as it
could give rise to a ‘feedback’ type of consultation, where employees are consulted on manage-
ment schemes. Consultation would essentially aim to improve management decisions but could
equally, if we consider consultation as a precursor to agreement, form the framework of a high
form of consultation or deliberation.

2. Inventory of transposition in Member states

Transposition implemented as part of strong national heritages

We find three main types of situation in Europe:

— countries in which rights of co-decision exist at different company levels (Ger-
many, Sweden, France);

— countries which have some experience of employee representation and collective
bargaining, but a collective bargaining that does not question the relevance of
economic decisions as the directive requests (Belgium, United Kingdom);

— countries such as new Member states, in which labour relations are relatively
unstructured. But here too there are differences. For example, Hungary and Slove-
nia have been inspired by Austrian and German models of labour relations since
the 1990s, while countries such as Romania have poorly structured labour rela-
tions.

National heritages also vary regarding worker representation, with:

— countries in which information-consultation involves a body of elected represen-
tatives as in Germany with the Betriebsrat, and in France or Belgium with enter-
prise committees;

— countries in which representation is entirely unionised as in the United Kingdom,
in Sweden and in certain new Member states where practices of union negotia-
tion existed prior to the directive, but not procedures for information-consul-
tation;

— countries where representation is made mainly through union channels but where,
if no union exists, it can be exercised through an elected body. This is the case in
Denmark, Italy, and the Czech Republic.

Representation at the centre of discussions on transposition

What is striking when we look at the transposition of this directive on a national scale, is
that it is representation that has been at the centre of the debates on transposition.

Transposition has caused various adjustments according to national heritages:
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Strong rights Limited rights
Union representation Sweden

IC rights fixed by law on the code-
termination of 1976 and integra-
ted in collective agreements.
Transposition via an amendment
to the law of 1976 to integrate
employees not covered by a col-
lective agreement

United Kingdom
No general IC right
Representation based on recogni-
tion of a union by the employer
Flexible transposition through
the ICER which give much leeway
to company players

Universal elected
representation

France
IC rights introduced in 1946 and
strengthened progressively by law.
Exercise of IC rights made
through elected body of com-
pany employees, i.e. the works
council.
Transposition not required

Belgium
IC rights introduced in 1948.
Where there is no works council,
the union exercises IC rights.
The threshold of representation
is set at 100 employees.
Condemnation of Belgium for
non-transposition of the directive
in 2007.
2007 Agreement providing flexi-
ble transposition for companies
with less than 100 employees.

Simple transposition Complex transposition

We can distinguish between simple transposition in countries where representation is
universal, that is covers all employees, as in France with the works council, or countries where
representation rights are strong and where workers’ representation, even if it is exercised by
unions for union members, is nevertheless sufficient not to necessitate stronger national legisla-
tion. This is the case in Sweden, where transposition of the directive has been made through
extending a collective convention which applies to a very large majority of employees. Then, in
a second group of countries, transposition was complex, notably the issue of employee repre-
sentation. In the case of the United Kingdom, where there was no prior general information-
consultation right, the right was based on union certification and so transposition of the
directive has given rise to legislation providing binding means of representation at the request
of employees and universal election methods. A further model is found in Belgium, a country
where universal employee representation exists through an elected channel, but there has been
difficulty with a threshold of representation set at 100 employees. There have been lengthy
discussions about lowering the thresholds and the manner of representation. The length
of these discussions earned Belgium a condemnation for non-transposition in 2007, which
then led to an agreement providing very flexible transposition for companies of less than
100 employees.

Varied structures according to national heritages

Discussions show a need to introduce elected representation compared to union represen-
tation. These issues frequently arise in new Member states, where the directive has led to the
introduction of works councils, seen as a way of competing with union organisations where
they existed in companies. In these cases, transposition of the directive has proved complex.

Complexity according to the effect of the directive on national systems

This complex transposition relates firstly to the national scope of the directive. I turn now
to the results of a study made for the Dublin Foundation. We can distinguish three types of
countries:
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— countries in which nothing has been changed by the directive (France, Germany,
Austria)

— countries where change has been limited (Sweden, Slovenia)

— countries where the directive has introduced major changes (Belgium, United
Kingdom, Italy).

One indication of this complexity is the role social partners played in the transposition,
which has also varied:

— marginal influence (Czech Republic, Hungary)

— partial influence (Estonia)

— substantial influence (United Kingdom, Poland, Italy)

3. The scope of the directive for company governance

On the basis of national legislation, we can say that ideas of information and consultation
remain mutable. Is information-consultation unilateral, from employer to representatives, or is
the information attended by consultation that could influence company direction, thus enhan-
cing knowledge of economic activity and managerial decisions? Certainly, the question of the
effect of the directive on national labour relation systems only really arises for countries which
had to make legislative changes, but it seems that an evaluation of the true democratising scope
of information-consultation rights within a company is no less interesting for countries with
longstanding experience, allowing maximum potential of a legal framework for company prac-
tices.

Quantitative analysis

From a quantitative point of view, the transposition is somewhat slow and unequal regar-
ding this directive. The table below refers to statistics on the rate of workers’ representation in
companies covered by information-consultation.

Threshold of reference
representation

Companies
covered by IC

Source

Germany 5 employees 47 % IAB 2005
Belgium 100 employees 2.2 %

(49 % of employees)
ONSS 2005

France 50 employees 90 % REPONSE 2004
Great Britain 25 employees 63 % WERS 2004
Poland 50 employees 12 % Meardi (2004)
Slovenia 200 employees 64 % Meardi (2004)
Sweden 1 employee 95 % Statistics

Sweden 2006

Here we see strong local disparities between countries such as Sweden where cover is
almost total, countries where representation is average as in Germany, and especially the case of
Belgium that gave rise to debate — where only 2.2% of companies of over 100 employees are
covered by information-consultation. We must point out the scope of this directive for compa-
nies, especially SMEs, where representation is not standard, including countries with longer
national heritages.
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There is therefore diversity in both local and sectoral situations and at company level, but
the phenomenon which is also hidden behind these statistics is that of universalisation of
representation and the diversification of representational practices. This gives rise to a paradox:
while regulations become universal, practices diversify. We can refer to the rate of representa-
tion in the United Kingdom, which could seem very high in relation to other possible defini-
tions of workers’ representation, but where the rate of representation is very different accor-
ding to the reference sample, that is whether representation is essentially unionist, elected, or
mixed.

So can we still speak of a single system of representation, including at national level? This
issue is more acute in new Member states, where the fact that the company is defined as the level
influencing social regulation explains a great diversity of practices of representation from one
company to another.

The directive strengthens representation

From a more qualitative point of view, to evaluate the directive also means that we can
look at potential changes in individual companies. From this viewpoint, in a number of cases,
the directive has become the basis for strengthening representation. Firstly, because the direc-
tive constitutes a juridical resource. I call to mind the case of the publisher MacMillan in the
United Kingdom, where the Amicus union relied on the directive for the union certification it
had long sought: the directive was truly the leverage for setting this up. It can also be seen as an
opportunity to strengthen and refine structures of representation at different company levels.
And in the Solvay Sodi group in Bulgaria, the directive was the opportunity to strengthen rights
and measures of representation or the basis for setting up a group committee.

This directive strengthens representation by giving support to some countries and compa-
nies in implementing representation. We have a European tradition of collective bargaining
that aims to improve working conditions and that also concerns salaries. By underlining infor-
mation, the directive invites deeper knowledge of the company, participation in its future
direction, and particularly that of employment. These opportunities for participation in open
decisions accorded by information-consultation procedures are often brought out within the
context of crisis. Restructuring is also an opportunity to discover the possibilities of new
actions, including countries where these rights are more established.

Simple versus complex systems of representation

These dynamics lead moreover to a distinction between union representation and elected
representation, a distinction that recurs in discussions on transposition of the directive at
national level. It seems, indeed, that the major difference relates to simple and complex systems
of representation. Simple systems are those where a representation authority exists, whether
elected or unionist, not much dynamic and above all with little structure or organisation, in
particular in companies with several establishments. Opposed to this, there are complex sys-
tems where elected and unionised representatives agree to influence and participate at relevant
company level in managerial decisions concerning them.

The directive as basis of joint company regulation

From this viewpoint, information-consultation rights form the basis of joint regulation of
a company. Depending on the collective capacities of information-consultation players, we find
however multiple practices:

— information-consultation seen as a feedback mechanism run by management. If
we take the example of restructurings decided by management, information would
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be given and so consultation would be limited to asking for feedback from repre-
sentatives on management plans which would not be debatable.

— information-consultation with a view to negotiation, where information can lead
to consultation, for example on restructuring, information-consultation opening
up into a social sphere, but here too consultation is mainly a posteriori.

— information-consultation seen as discussions on the company and its future. In the
context of restructurings, we could mention the case of the British bank Barclays.
Management had planned considerable job cuts, but the existence of a consulta-
tion procedure, upstream of management’s final decision, resulted in agreement
on relocation. The agreement enabled employees whose jobs were to be relocated
to be allocated to different activities, rethinking the nature and development of
banking. In this case, we see a change from plans presented by management and
undertakings defined during consultation with workers’ representatives.

Throughout these different company examples, we see the tension — identified within the
directive — between information and consultation, between low and high forms of consulta-
tion.

4. European social model and multiple systems of company
democracy

In this context, what is the scope of this directive for the European social model?

We are often told that this directive establishes minimum rights and would cause a
downward European trend, where weak information-consultation practices would increase.
This view particularly encourages reflection on the scope of the integration of new Member
states within the European Union. The practices of these new Member states are perceived as
the Trojan horse of Americanisation. It seems to me however that in view of the available
studies, this view rests on a fixed interpretation of European construction and more particu-
larly of the construction of European labour relations. We can offer an alternative interpreta-
tion in which European unity is built less by the uniformity of practices than by universal
values, which would change according to context, and particularly company scale. For this
reason, I would like to introduce a rather different map of European information-consultation.
This map is arranged around the dynamics which I have introduced between simple and
complex representations, and practices of information and deliberation.

It would seem that deliberation rests on the construction and expression of knowledge
that presents an alternative to that of management which involves a complex system of repre-
sentation. Inversely, a simple system of representation seems unfavourable to the production
of a consultative dynamic on restructurings.

The advantage of this map is to distance us from the geographical map, which can empha-
sise international competition, to show that the directive has also produced shifts in national
practice at company level, with a convergence of practices between different national contexts,
but also divergence within a particular national context between one company and the next.
From this viewpoint, Europe is structured around multiple democratic systems within compa-
nies.

By way of illustration, we can cite two opposing systems. The first, referendum demo-
cracy refers to situations where restructuring is imposed in a context where workers’ represen-
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tation is considered by management to be an obstacle to change. Within a strong job cut
context, the practice of representation corresponds to a defense in reaction to management
plans. But this tone of representation is also explained by a simple institutional framework
which is not directed towards questioning the strategic future of a company. The company that
builds upon predominantly unilateral dynamics conforms to the image dictated by manage-
ment. The system of free democracy is the opposite of this. Complex structures of representa-
tion form the basis of deliberations on the future of the company. From questioning the
information provided by management and using the consultation framework, representation
produces a reformulation of company strategy.

Document no 6. European map of company democratic systems

Conclusion

This directive, which supplements existing European and national practices, forms a basis
for the democratisation of representation that rests on a principle of universality. In this
regard, I have indicated opportunities for action and for concrete dynamics enabled by the
directive. Because it underlined the directive’s potential, the way this European rule has been
seen has emphasised the positive aspects. However, despite the encouraging experiences of
information-consultation, I would like to point out some shortcomings of this directive for
companies. Frameworks of representation and the way they they are applied is inadequate
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within this directive at national and European level, but also where one company is made up of
several establishments. Articulation of representation frameworks along with timing and
content of information-consultation, and between different directives linked to information-
consultation, need clarification. These adjustments would allow more in-depth employee parti-
cipation within companies.

The juridical future of this directive remains however to be seen, as the European Parlia-
ment would like to revise it, while the Commission considers it satisfactory.
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THE EUROPEAN ECONOMIC
AND SOCIAL COMMITTEE’S

ACTIVITY

Wolfgang GREIF

European Economic and Social Committee

I will concentrate on the most recent publication of the European Economic and Social
Committee, and react to the points made by the previous speakers. I was Rapporteur-general on
the European Works Council; the European Economic and Social Committee has an advisory
function on the issues related to civil society, and in this capacity, I accompanied all the work
on the different directives. Before the Directive on the European Works Councils, we had
already drawn up a document on worker participation as a key element of the good governance
of companies. A lot has already been said about the area of information-consultation, and
concerning what we call ‘‘Mitbestimmung’’, i.e., co-management, employee participation in the
organization, Mr. Dimitriou has already provided a very complete picture of the different
instruments which exist at legal level in Europe, so I will not come back on this. But I would like
all the same to put forward an optimistic perception of employee participation in European
companies.

Employees’ information and consultation rights

Whatever the weaknesses of the framework directive, it still represents progress because
nowadays we have over fifteen European directives which include the rights of employees’
information-consultation, rights which generated rights at national level in countries where
before there were none. There was therefore a whole set of European legislations which covered
transfers of undertakings, the related rights of workers, health and safety in the workplace, the
rights in the case of collective redundancies, etc... So, there were a lot of instruments which
improved things. We also have a text on co-management dealing mainly with transnational
rights, and above all, of course, the directive on the European Works Councils, but also
employee participation in the European Company and the European Cooperative Society.

We think that employee information, consultation and participation in the company as
established in all of these texts, have become one of the bases of European economic demo-
cracy, and this is a good thing, It has to be made permanent, even improved. We could say that
if we want to specify the fundamental elements of the European social model, it is this
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participation, legally indissociable from the life of the company and the decisions of the
employer, which constitutes in a normative way one of the central elements of the European
social model, and distinguishes it from other market economy models existing in the world.

So we have to continue to develop all these approaches in European law, and this cannot be
taken for granted, because we saw in the studies that a certain number of countries considered
that they already met the minimum standards, that their organic law in the area of company
social organization was perfectly in line with the European texts, and that they could not do
better. However, in these countries, the debate initiated by the trade unions in particular
showed that there was room for improvement and that all these rights could improve the
competitiveness and that, for this reason, it was essential to continue to develop them, and any
discontinuation of this process would be synonymous with regression, because all economic
evolution consists of a dynamic advance. So it is imperative to both preserve and improve the
acquis. We debated all this before the revision of the framework directive and we tried to see
how this acquis could best be improved in the area of information, consultation and participa-
tion, and we set a certain number of milestones which we will try to integrate in the revision of
the framework directive.

So there is a solid acquis, a legal acquis in the area of information-consultation at European
level. The framework of information-consultation in companies and establishments at national
level is a very important complement to all European normative systems. So the national level
fills in the gaps, notably in the countries where there was no statutory right. We clearly saw that
the magnificent agreements made in the areas of information-consultation and strategic com-
pany decisions, were not always taken up at national level, and I am not sure that the revision of
the directive will resolve this problem of the transition from transnational to national level.
This means that there is basically the same level at national and transnational level, in relation
to the basic subject, the timing, and the form. We saw with the Directive on the European
Works Councils that we really needed a national basis to support the European instrument.
Elsewhere, the transposition caused no major problem for countries, but for others it was a real
challenge, notably the countries where labour relations had up to then been carried out on a
voluntary basis, notably in Ireland and Great Britain.

I would also like to remind you of the moment when, after years of elaboration and
preparation, we finally managed to come to agreement in 2002. This question had however to
be regulated before the enlargement of the European Union, because this would have been
much more difficult afterwards, and it was essential to have a legal framework with an aim
which corresponded to the new Member States. And I think that this element of democratisa-
tion of relations within the company will have the effect of making the emerging market of
Eastern Europe an important partner. I think that this is why we acted so fast. I also think that
our task, our responsibility, is to incorporate all this into the national laws of social organiza-
tion. That applies to the Austrian legislation and the German legislation; this framework can be
found almost word for word in a number of legislations of the new Member States. The rights
of the works councils may have sometimes been the cause of over-regulation in our countries,
but it is incontestable that they still allowed us to reach an excellent legal level.

Information-consultation in practice

Regarding the practice, I am a little less optimistic. I am a trade union representative,
international secretary of my trade union and I have many contacts with the trade unions in
Hungary, Czech Republic, Bulgaria, Romania... It is clear to us that in the area of insurance, in
the service sector, the banking sector, the international companies, when it comes to implemen-
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ting a European Works Council, and I am talking about large companies, it is very difficult for
us to have a trade union representation, a works council, because of the problem of competi-
tion between a representation body and a trade union representation. So, can this form of
representation be used to limit the trade union activity in the company on the part of
employers? We should not completely ignore this question, there is evidence of such happe-
nings, and I would like to know if this was taken into account in the different studies. I will not
mention any particular country, but I looked closely at some texts of law and I noticed here and
there provisions which have a disadvantageous effect on the trade union representation in
relation to the obligatory legal representation. I also saw examples of where these new represen-
tation structures are implemented in order to block the access of trade union representation. I
would be interested to know if we took all this into account in the studies, and in particular in
the implementation of these texts at undertaking and establishment level.

In view of the imminent enlargement, the 2002 directive was rapidly adopted and imple-
mented. Another significant element that Jean Lapeyre has already mentioned was that the
approval of national forms of information and consultation was sparked off by a major
infraction, that of Renault. The management had decided that it was superfluous to inform the
staff of the closure of the establishment. And this started a real process at European level. But
we must not deceive ourselves, Renault is not an exception, there are other companies in
Europe with national and European Works Councils where the high levels of company manage-
ment do not yet consider employee participation to be an effective right that should be
respected.

So, despite these European and national efforts at legislation, some less commendable
aspects must be mentioned. But the importance of the directive 2002/14 goes well beyond
simple aspects of information and consultation, and it has the potential to be the supporting
pillar of the future evolution of employee participation rights, to become a real reference of
good governance for European companies. I also think that this directive brought an essential
contribution to the consolidation of the legal acquis and to the evolution of the debate, in view
of an improved coherence of these texts.

Mr. Dimitriou explained in his presentation the different approaches, the different texts of
definition in the directives themselves. This was, by the way, one of the aims not achieved by the
Commission during the revision of the directive on the creation of European Works Councils.
One of the four aims was to attain a better coherence of legal instruments. We succeeded in
part, for example, in the definitions of information and consultation, taking inspiration from
other directive texts, notably that of 2002, but the coherence is still far from perfect.

To sum up, I would like to express a wish on the future path to follow. I think that a
uniform European legal framework for information and consultation at European level would
be desirable with a very high level of coherence, but given the present political majorities at the
European Parliament and in most Member States, I wonder if this would not just involve a very
minimal bringing into line, a downwards coherence, or even a dilution of the normative quality.

In the opinion of the European Economic and Social Committee, we also examined where
we are at regarding the link between employee participation and economic performance. We
based this investigation on a certain number of studies which clearly show that a salaried
workforce who is well informed and consulted is associated with a significant improvement in
competitiveness, and that there is no contradiction between these two requirements. Several
studies highlighted that at economic level, it is very much in the interests of the companies to
carry out deliberation and conciliation with the employees. The OECD established ratings in
this area, and we note that in the Member States with well developed legislative instruments in
participation and consultation, the goals of the Lisbon Strategy are attained in the most
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satisfactory fashion. This applies to commerce, the number of patents, the innovation, the
employment rate, etc... Even with regard to the objectives of Lisbon, the countries which are
top of the list are also those who have particularly efficient forms of employee organization and
participation. And I think that the message that there is not only a legal, legislative benefit, but
also economic and competitive advantages, should also be passed on.
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INFORMATION-CONSULTATION
AND SECTORAL SOCIAL DIALOGUE

Reinhard REIBSCH

General Secretary
European Mine, Chemical and Energy Workers’ Federation (EMCEF)

On a formal level, social dialogue has nothing in common with information-consultation,
as the respective legal bases are very different. In the treaties of Maastricht, Amsterdam and
Lisbon, the social partners are given the opportunity to considerably influence the social
questions that concern them. The Commission is obliged to consult them, and to transfer to
them a certain number of competences in this domain, the only condition being the representa-
tiveness of the employee representatives. And from a legal point of view, this has nothing to do
with the directives on employee information and consultation rights.

When we look at the evolution of sectoral social dialogue, and I will take the example of
the EMCEF, up to the beginning of the 21st century, we only had one single sectoral social
dialogue committee, in the mining sector, which actually goes back to 1952 and to the ECSC
(European Coal and Steel Community). In most other cases, sectoral social dialogue existed
mainly in services, and very little in industry. But things have evolved, and now there are 37
recognized committees of sectoral social dialogue, the most recent being in the metal industry,
and at this time we are examining the representativeness in the paper industry. We have at present
four committees of sectoral social dialogue in our sector: chemicals, energy, gas and mines.

In 2000, we launched the debate in our federation on the emergence of social dialogue and,
if I take the example of the chemical industry, we already know from experience that at
European level we did not have a partner with whom we could establish dialogue. At the time,
the European employer organizations did not exist. There were of course industrial associa-
tions, but they had neither social competences, nor a mandate to negotiate with the trade
unions. One of the reasons was that mainly non-European companies were involved, and as in
this sector, everything must be decided unanimously, there was always a discordant voice to
prevent consensus.

In 2000, the EMCEF wondered how it could emerge from this situation, and after a lot of
discussion back and forth, we said to the European chemical industry that we would like to
have social dialogue with it. Its representatives said that they were not competent, and we
replied that they should be, and this could have gone on forever, so we decided to bypass
national level and go up to the next level. We spoke to our member organizations and, in the
most important countries; in the year 2000, we began to speak to the employer organizations
about the aim and the potential utility of European sectoral social dialogue. This led to the
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creation of an employer organization of the chemical industry in 2003, allowing us to establish,
in 2004, a committee of social dialogue of the chemical industry.

At the time, and this is still valid today, we selected three major topics of discussion:

Ê Industrial policy and European regulation at sectoral level, i.e. the REACH regulation for
chemicals, the deregulation for electricity and gas, the distinction between network and
production, and for the mining sector, the maintenance of mining resources for Euro-
pean energy production;

Ê protection and health in the workplace (we have a lot of small companies in the chemicals
sector where this is important);
Ê demography, migrations, long-term vocational training, etc...

So, all these issues are addressed at European level. During the last few years, we carried
out several projects. I will mention two which I consider to be quite exemplary to the imple-
mentation of information-consultation.

Two examples of sectoral projects on information-consultation

First of all, there was a large project on restructurings. We are confronted with significant
restructurings in the chemical industry, as well as with transformation processes, reorganiza-
tions, mergers, relocations, etc... This is all over the press, it is clearly here to stay, so what do we
do? We organized several workshops to examine the practices at national level, the organization
of employee participation in this context, the process of information-consultation. And I
would tend to say that I am fairly optimistic, although less so than the previous speakers,
because there are a lot of companies with no information-consultation. The aim of our project,
and the result — the recommendations aimed at employer and trade union organizations at
national level — was to make recommendations in the case of restructurings, to launch the
consultation processes as soon as possible, with the implementation of possible measures
concerning solutions for training, placement, etc... We produced a report with a whole list of
possible options.

The second project is a recent one. Last year, one of the groups which is responsible for
initial and long-term vocational training held a discussion. The member organizations said that
they had a lot of difficulties caused by job cuts, the crisis, the stopping of production. The
main customers of chemical companies are the automobile and construction sectors, so you
can see what repercussions this can have for employment in the chemical sector. The crisis
brought many difficulties for companies. On 13 May 2009, we made a common declaration on
the consequences of the crisis which contained a certain number of recommendations. Very
few sectoral social dialogue committees had produced such types of recommendations. We
advocated solutions at national level to secure jobs: partial unemployment, maintenance of
employment contract despite modifications, use of time not worked by the employees to gain
and reinforce their qualifications for after the crisis. We also asked for common initiatives to be
taken, because all of this has to be financed, so an accompaniment is needed, either in the form
of a contribution provided by the unemployment benefit funds, or other financial sources.

Strengthen the implementation of sectoral social dialogue

A recommendation is all very well, but is nothing more than just words on paper. We want
social dialogue to become more binding. We therefore added a fourth topic to our work
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program, to see how the declarations, the recommendations, could be put into application at
national level to reinforce sectoral social dialogue. Recently, we included in the agenda a
reflection on the initiatives resulting from our main declarations at European level. What is
being done concretely at national level? It happened, entirely by accident, that we were invited
to carry out two projects with the International Labour Organisation on the evolution of
employee skills in the countries of Eastern Europe and candidate countries, from an employee
and from an employer point of view. This lead to an international encounter and we are now
going to organize seminars in two countries to see if we can contribute to the improvement of
the implementation of measures at national level.

This brings me to a topic which I think cannot be ignored, that of the differences between
the various European countries. In fact, a certain number of debates on the European social
standards seem to me to be entirely influenced by Western Europe and we do not know enough
about the situation in Central and Eastern Europe. The representativeness of trade union and
employer organizations is also limited in the countries of Central and Eastern Europe. When I
read the electoral programs in the countries where the elections are imminent and they say that
employee representativeness is going to be organized, and bodies instituted, but in fact the trade
unions are brushed aside... I say this because I am a trade unionist, but also because the base of
social dialogue is being completely taken away in some countries. Social dialogue is only
possible if there are representatives in companies, it is a major issue. And this is the very
problem that I have with information-consultation. I would consider it a major problem if the
information-consultation directives had the aim and the result of electing employee representa-
tives everywhere, without being clear on the role of the trade unions. This is already the case at
present in Central and Eastern Europe, and I think that it is something about which we trade
unionists need to be vigilant and confront at a basic level.

I would like to add some observations on the perspectives, and the subjects related to
information-consultation. It has already been said today that there are very different mecha-
nisms, and we have a real patchwork of information-consultation. Responsible action on the
part of companies, or corporate social responsibility, is also another part of this patchwork.
There are a lot of initiatives, but it very often seems that no clear direction has been taken. And
the directive on the European Works Councils would seem to represent progress, depending on
how all this is applied in the end. When I look at the European Works Councils, the quality of
many agreements leaves a lot to be desired. The participation is often a formality. I could give
very good examples, but there is also a whole series of examples and cases where employee
participation is so insignificant that nothing can be done, and a serious level of participation is
not an option. I believe that we really have to work to remedy this and bring about improve-
ment, and I think that the sectoral social dialogue committees have a role to play. As they are
voluntary instruments of co-operation between trade unions and employers, it would be good
if the committees would deal with this question. Some already have, and I think that in 2011,
when we talk about the implementation of the revised directive this will be given greater
attention. In the meantime, we can formulate some recommendations of good practices, relate
the experiences, but, from a legal point of view, these recommendations are not applicable and
therefore have little effect. A lot depends on the goodwill of the players, and from this point of
view, I think that the information-consultation directive allowed social dialogues to improve the
cooperation, but for the rest we need more binding legal texts with greater force. This still
remains to be developed in many areas.
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THE GDF SUEZ
EUROPEAN WORKS COUNCIL

Frank RICHARD
Social Affairs Director, GDF SUEZ Energie Services

To begin with, I shall present quickly the GDF SUEZ group. It currently employs some
200000 people around the world, including 180,000 in Europe. Consequently, the scope of
representativeness of the European Works Council (EWC) is entirely significant when you
consider the group’s geographical presence. France and Belgium are the two countries in which
the group was historically established.

Three main business lines:

— Energy known by the GDF brand name, and also, though rather less well known in
France, utilities companies or ‘electricity’ brand names such as Electrabel in Belgium;

— Environment, active in water and waste markets;

— Energy Services, the branch with the largest workforce.

European dialogue authority / European Works Council

The EWC agreement was signed in May 2009 and involved regrouping the two historical
authorities of the group within which, on the GDF side there already was a European works
council and, on the Suez side, there was a European dialogue authority. It was negotiated and
signed with a special negotiating group, with representatives of most of the countries involved.
That is 35 participants. The agreement used European works council terminology. It was signed
by the European EMCEF and EPSU unions, by the French unions and by all the European
representatives of the special negotiating group.

On the issue of consultation, the EWC agreement discusses some «ordinary» subjects that
the signatories considered as subjects on which the management consulted spontaneously. For
example, we can mention: research and development policy, new industrial processes, environ-
mental policy, and missions of general interest. So, a number of subjects about strategy,
economic perspectives and, obviously, personnel health and safety: a subject to which we
devote a lot of care and for which the social partners are quite vigilant.

Moreover, and doubtless this is one of the features of the agreement, the possibility of
consultation at the initiative of the EWC, through its Secretary, requesting to be consulted on
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subjects that are, to use the terms of directive, within the field of competence of the committee
and with implications likely to affect the employees’ interest seriously. Hence, in particular,
consultations on the following themes are formally planned: relocations, transfers, mergers,
acquisitions, closure of companies or establishments, mass lay-offs, voluntary redundancy
plans, etc. This ability of the Secretary to refer matters to management, to call an extraordinary
meeting and consult, raises the issue of the notion of consultation that may not have the same
definition in the various European countries.

In the way they operate, the provisions have various points in common with the L’Oréal
agreement. The EWC secretariat is made up of a Secretary and thirteen Deputy Secretaries and
these include representatives of five traditional French union organisations and the eight most
representative countries where GDF SUEZ has a presence in Europe. The Secretariat meets
once a month and can invite members of the management to come and exchange views on
subjects that are topical for GDF SUEZ. It can be the opportunity to ask for an extraordinary
session, so that members can be informed and consulted on a file «at the right time», that is,
before the decision is confirmed and this is not always easy to ensure in the context of our
companies that change very quickly.

Some points for thought

Some points for thought: the differences in the notion as represented in the regulations of
the various countries, and the prerogatives of these European Works Councils that tend to be
economic, in comparison with the economic and social prerogatives of our various representa-
tion structures in the countries concerned. Occasionally, representatives find it difficult to
understand their role and the story of the GDF SUEZ merger was a demonstration in point:
can union organisations that do not approve the project ‘‘block’’ the process and how long for?
Are their questions in the social domain legitimate? Furthermore, in French law, the informa-
tion and consultation mechanisms impose pressing on with debates and discussions until the
process reaches its goal (though without clearly defining the proper execution of the process);
the management cannot take a decision without committing a tort. The difficulty lies in
knowing whether EWC consultation can go on until things snag and how one or several union
organisations that are hostile to the project can legitimately block the mechanism. It seems to
me that currently all our managements are entirely willing to share in the strategy and in the
files «in a timely manner» with the employee representatives. One difficulty involves setting out
reasonable lead times in order to conclude the information-consultation process. Is it necessary
to record a formal opinion? The GDF SUEZ merger process, discounting the political changes
that took place in France during the presentation period of the file, finally lasted six months.
The process implemented in the Energy Services Branch, that involved grouping together
around 10,000 people from GDF Services and 60,000 employees from Suez, with the whole
process involving five countries in Europe and taking three months at the end of which the
opinions of all the authorities were collected, including, at the time, the two historical Euro-
pean Works Committees. So, the situation should not be made out as more drastic than it was,
but the fact that the magistrate had to intervene in order to clarify the respective roles of the
EWCs in relation to the French authorities, the Works Council in particular and local authori-
ties. This is one of the points where the information-consultation process makes it necessary to
«Frenchify» the lead times and procedures in some way, at any rate for a French-based group
such as ours.

Another issue is the scope for decision. Observing the mergers we organised in the Energy
Services Branch; it was actually a matter of five mergers in five countries and the business or
financial rationales were uppermost in the way operations were carried out (company taking
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over — company taken over). Did these decisions go back to a single decision taken by the
general management? The rationales for bringing together the two structures in Italy, U.K.,
Belgium or France were certainly very different. These were local decisions by local manage-
ment, because it makes sense to group together companies involved in comparable business
lines in particular in relation to the clientele, but not decisions taken at the top level of the
group. Where is management’s real decision-making level? That is where the consultation level
should be.

Another subject for you to consider: in what order should these discussions be held?
Complying with local personnel representation authorities means that we need to follow an
information and/or consultation process, depending on the regulations of each country.
Concerning the rapprochements that took place within the Energy Services branch, it proved
more effective to reassure, communicate and carry out the whole process at the local level first
so that the EWC representatives were able to attest to the quality of the local information and
consultation process and, thereby, facilitate EWC expression. However, what happens if the
EWC grasps a topic that local authorities have not yet considered or grasped?
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THE EUROPEAN WORKS COUNCIL
OF L’ OREAL

Stefano GHISONI
Director of Social Relations in Europe, L’Oréal

Before going into the details of my topic, I would first like to provide you with some
information about l’Oréal. Although it is a very well-known company, some aspects and figures
may be less well-known than its name.

L’Oréal is a very significant and reputed multinational group in the cosmetic sector, with a
portfolio of quite unique brands, made up of 23 worldwide brands which cover all market
segments.

The L’Oréal group in figures

At the end of 2008, we had some 67,000 collaborators worldwide, and our products
were present in 130 countries. Our turnover, which grows regularly every year, was 17.5 billion
Euros in 2008: 45% in Western Europe, 23% in North America and 32% in the rest of the
world.

Europe and North America are fundamental markets for our activity, but a significant
development is also to be noted in the rest of the world, notably in Asia and in Latin Ame-
rica.

A significant budget is dedicated to research and development that consists a fundamental
pillar of our company: 581 million Euros in 2008, representing 3.3% of the turnover.

L’Oreal has a high profile because of its brands and its commercial presence, but it is also
an industrial company which produces almost all of its products. We have 38 factories in the
world: 21 in Europe, 12 of which are in France, 5 in Asia, 1 in Africa, 3 in Latin America and 8
in North America.
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The European Social Dialogue Body / European Works Council

I am now going to describe our European Social Dialogue Body, or European Works Council
(Comité d’Entreprise Européen) as well as certain essential elements of our agreement which were
renewed/revised quite recently, in April 2009.

All the countries of the European Union are represented by this body, except from Cyprus
and Malta, quite simply because there is no subsidiary in these two countries. Norway also
participates because it is a country of the European Economic Area.

This body was created in 1996 in anticipation of the European Directive (art. 13 Directive
94/45/EC). The agreement was then renewed and revised in 2003 and 2009. It is signed by the
European trade union organizations, EMCEF (European Mine, Chemical and Energy Workers’
Federation) and the FECCIA (European Federation of Managers in the Chemical and Allied
Industries), which you know well, and by the French trade union organizations (CFDT (Confé-
dération française démocratique du travail), CGT (Confédération générale du travail), FO
(Force Ouvrière), CFTC (Confédération Française des Travailleurs Chrétiens), CFE-CGC
(Confédération française de l’encadrement — Confédération générale des cadres), each aided, at
every renewal, by a member of the actual body.

The aim of this body is the transnational information and consultation of the personnel
representatives with respect to the present situation and the evolution perspectives of the
L’Oréal group. It is therefore a very open subject and there are no limits on the topics addressed
by the body.

It is composed of 30 members which represent 26 countries and some 31,500 collabora-
tors. It is renewed every four years, the last time being in 2009.

The President of the body is the Director-General of the L’Oréal Group, who can be
represented, normally by the Group’s Director of Social Relations. A Liaison Secretariat is
elected from among the acting members of the body at each renewal. It is composed of three
members, who must represent three different countries: a Secretary and two Assistant Secreta-
ries. The three represented countries today are Germany, Spain and France.

There is a plenary session of one and a half days, plus two preparatory meetings of half a
day and one day per year. The minutes of the plenary session is translated into all the languages
and distributed among all the collaborators. All the texts translated are included in a summary
distributed to all the members of the body during the session of the following year.

I am not going to discuss the details of the agreement, which is however quite simple
and well adapted to our way of working, but I will just try to give you an idea of what
transnational consultation is and how it is linked to local consultations in the different Euro-
pean countries.

The consultation procedure

In the case of transnational projects resulting in local consultations in at least two coun-
tries represented in the IEDS/EWC, the transnational consultation procedure of the (possibly
enlarged) Liaison Secretariat, is put into application. This consultation is dedicated to the
transnational aspects of the project under discussion and does not replace national consulta-
tions. The procedure consists of three phases:
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1 The Liaison Secretariat is informed of the project, depending on its type, either as soon
as the national bodies have been informed, or simultaneously.

2 An information and consultation meeting with the Liaison Secretariat is organized as
soon as possible in the following 20 days. On request of the Liaison Secretariat, a member of
each country concerned by a local consultation will participate in this reunion, thus constitu-
ting an enlarged Liaison Secretariat.

3 The Liaison Secretariat can issue an opinion on the part of the IEDS/EWC, ensuring
that it represents its viewpoint. In this case, the opinion must be issued within two weeks after
the information and consultation session.

In certain circumstances, notably in the case of projects which concern several countries or
very strategic topics, the information and consultation meeting planned for phase two can be
replaced by an extraordinary plenary meeting of the Body, or if the established calendar so
allows, by a part of the ordinary or preparatory plenary session.

This consultation procedure does not replace, in the topics addressed, the local consulta-
tions, which will take place conform to local laws and practices.

The main aim of the European consultation meeting is rather to explain the solid base of
the transnational project. It is also important that the representatives of the countries in
question can present their vision of the project, express their recommendations and provide an
eyewitness account of the local management of the project. The representatives of the coun-
tries concerned, as well as the members of the liaison secretariat, can of course ask for precise
details and, finally, as agreed by our agreement, express an opinion, if they wish so.

Overall, this is a simple agreement, with a clear and easily applicable consultation proce-
dure, well adapted to our culture, which did take into account, during the latest revision, some
elements of the Directive 2009/38/EC, which will replace, after transposition in the different
countries, the 1994 Directive.

In fact, for us this revision represents an important advance on our previous agreement,
which was not clear enough on some aspects, and it also has a role in reinforcing social dialogue
at L’Oréal and bringing it forward somewhat with respect to the simple application of legal
obligations.

Regularly or frequently addressed topics

I would like to return now to the ordinary plenary sessions, to give you an idea of their
content. The regularly or frequently addressed topics are:

Ê The results of the Group;

Ê the industrial policy and possible projects;

Ê the social/HR policy (diversity, remuneration policy, social questions, temporary work,
internships etc.);

Ê the workforces (total Europe, factories) and its evolutions;

Ê we take advantage of the plenary meeting to present a Division, a Department, or a Zone
(for example, The Body Shop and the Zone Latin America in 2006, Sanoflore in 2007,
the Zone Central and Eastern Europe in 2008);

Ê the working conditions.

83



To give you a concrete idea of a plenary meeting, here is the program of the plenary
meeting of July 2009:

Ê Election of the Liaison Secretariat
Ê 2008 results of the Group
Ê Value-sharing
Ê Zone Africa-Orient-Pacific
Ê Internships in Europe
Ê The seniors — European statistics
Ê The seniors — employment maintenance policy
Ê DPGP commercial policy
Ê Industrial policy
Ê Social and employment policies
Ê Presentation of the Director-General of the Group and debate with the members of the

Body.

To finish up, I would like to point out that the plenary session of the Body is, for us, an
important high-level event which is at the centre of our social dialogue policy. In 2009, for
example, the Director-General of the Group participated and began a direct and open dialogue
with members of the body: the industrial policy was presented by the Director-General of
Operations and the social and employment policy by the Vice-president of Human Resources.
Thus, the representatives are free to ask any questions they want, knowing that these will be
answered fully, in a very legitimate framework which we particularly appreciate.
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INFORMATION
AND CONSULTATION OF EPMLOYEES

IN SOLVAY SODI, BULGARIA

Anelia DIMOVA

Director of Human Resources
Solvay Sodi, Bulgaria

I would like to thank the organizers of this conference for having invited me. It is a
pleasure for me to present how we operate in a Solvay site in Bulgaria.

Who are we?

No doubt that you already know the Solvay group. I would just like to remind that this
group is an international company operating in 3 sectors: chemical, plastics and pharmaceutical
ones. That said, the disinvestment process of the pharmaceutical section will very soon be
complete, so we will concentrate on the chemical and plastics industry.

Our group’s key figures for 2008 are the following:

— Sales accounted for 9.5 billion euros;

— The group operating result is approximately 1 billion;

— The group is present in 50 countries, on all continents;

— We operate in three main sectors: chemicals, plastics and pharmaceuticals.

At the end of 2008, we had some 30,000 employees in the world, more than 30% of which
were in the pharmaceutical sector, which is soon to leave the group. With regard to the
geographical distribution, we are mainly present in Europe. Most of the employees come from
the 27 countries of the European Union.

Solvay Sodi is a Bulgarian company, acquired by the Solvay group just after its privatisa-
tion in 1997. This privatisation was one of the first successful privatizations in Bulgaria. We are
the largest factory of soda ash production in Bulgaria and in Europe and we are the sole
producer of soda ash in Bulgaria. We are a major exporter and before the beginning of the
crisis, we represented 2% of Bulgarian exports. In 2008, we had a turnover of 150 million
euros. The investments during the last three years are very significant compared to those of
other Bulgarian industrial companies, over 150 million euros. We employ some 750 people.
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The Bulgarian legislation and the Directive 2002/14/EC

Bulgaria officially joined the European Union on 1st January 2007. Beforehand, we had,
of course, to prepare ourselves for our entry into the EU by bringing our legislation into
line with European legislation. This harmonization began in the mid of 1990s, notably after the
official association of Bulgaria to the EU in 1995. We based ourselves on the directives in the
area of worker’s information and consultation, in order to adapt our Labour Code. In 2006, we
added a new chapter to our Labour Law, chapter IV, section II, entitled ‘‘General rules
for information and consultation’’. Effectively, before this, there was no legal framework for
information and consultation at company level. The employees’ representatives for informa-
tion and consultation did not legally exist. The only social partners recognized by the Labour
Code were the trade unions, so this was a real break-through. From that moment on, a new
social partner emerged, with its own responsibilities concerning employee representation, its
role, etc.

Concerning the application of the directive and its transposition in the Bulgarian legislation,
I would like to mention two main points First, it was also a subject of a big public debate and
several specialists on these questions think that the Bulgarian legislation is in fact stricter and
more demanding than the actual directive. The Bulgarian law is more demanding on the
question of which companies are subject to the obligation of information and consultation.
The directive stipulates that it is applicable to companies with a minimum of fifty employees
and subsidiairies with at least 20 employees in a EU member state. The Bulgarian Labour Code
does not impose any limits or thresholds. Even a company of two employees has to apply all
the procedures in the area of information and consultation.

A second point to be mentioned is that following progressive amendments to the
Bulgarian Labour Code, we are now able to distinguish six types of employee representa-
tions.

1) the general assembly of employees (article 6.1 of the Labour Code);
2) the assembly of employees’ representatives (article 6.2);
3) the employees’ representatives in the company Management Board (article 7.1);
4) the representatives for the general protection of employees’ interests (article 7.2);
5) the representatives for information and consultation (article 7.a);
6) the trade unions.

There are also the representatives in the European Works Councils, when the local com-
pany is part of an international one, operating in Europe.

Different procedures exist for the election of the abovementioned types of representa-
tions. These representatives also have different rights and responsibilities. In our role as
employers, we are therefore confronted with a specific type of representation depending on the
topic under discussion. This represents a real practical challenge for us.

Social dialogue at Solvay Sodi and in the subsidiaries

I am now going to present our approach to this problem at Solvay Sodi.

Social dialogue is well established at Solvay Sodi and is part of a long tradition going back
to the times before the acquisition by Solvay. In addition, our company was bought up by a
large international group, which had already its own well-developed social dialogue.
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We have three types of social partners:

— the three Bulgarian trade unions;

— the group of employees’ representatives for information and consultation;

— the elected representative at the Solvay European Works Council.

The group of employees’ representatives for information and consultation is a body that
we created in 2007, and it is the result of the legislative changes that I mentioned, following
modification of the Labour Code in 2006. In 2007, we held internal company elections which
allowed the employees to designate their representatives for a three year mandate. These repre-
sentatives were given rights and responsibilities even exceeding the provisions of the Labour
Code. They are authorized to intervene in a series of possible scenarios. We are not obliged to
consult all the types of representatives on all the subjects, because this group has well-defined
competences. Its members are representatives of all legal entities that are part of Solvay Group
in Bulgaria.

A special agreement was signed between this group and the employers to establish the
framework, the stages, the procedures, etc. for information and consultation. The responsibili-
ties of both employer and representatives are clearly defined. This group of representatives has
functions, responsibilities and rights which exceed those prescribed by Bulgarian law. Some
90% of the members of the group of employee representatives are also trade unionists, so
there is a lot of overlap. This does not pose a problem for us. When we meet the group of
employee representatives, we usually invite the other trade union representatives, in order to
have as open a dialogue as possible with all of the employee representatives.

We hold meetings on a very regular basis, once a year we are obliged to present the
financial results, the activity forecasts and we discuss such questions as health and safety,
sustainable development, code of conduct of the Solvay group, etc... So far, we have not carried
out consultation in the sense of the Labour Law, because we have not been confronted with
collective redundancies, for example. It is a young structure, that exists only three years but I
would say that the information circulates, the dialogue is open, and, I think, constructive and
useful for all the participants.

To sum up, I would like to say that our group of employees’ representatives is greatly
appreciated by both the employees and the employers. It is a mechanism which allows a real
dialogue, an exchange of opinions. It is a quick and efficient channel to pass messages, to get
feedback, to discuss and consult on various topics.
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SOCIAL DIALOGUE IN SMALL
AND MEDIUM SIZED ENTERPRISES:

THE 2002/14/EC DIRECTIVE
IN BELGIUM

Danny VAN ASSCHE

Advisor for social affairs UNIZO (Union of Self-Employed Entrepreneurs)

I would like to talk to you about social dialogue in small and medium sized enterprises, but
I will first of all tell you about UNIZO, the Union of Self-employed Entrepreneurs. We are a
Belgian Flemish employers’ association of self-employed entrepreneurs. What does that mean?
It is not just about small and medium-sized companies, but especially about the people with
entrepreneurial initiative, who take the personal risk of investing their own means, because
when you own a business and it runs into difficulty, so do you. So it is quite a different situation
to that of groups with shareholders, deputy presidents, etc...

I would like to bring up three points, of which the third seems to be the most important. I
would first like to discuss social dialogue in Belgium, but very rapidly, and then the consequen-
ces of Directive 2002/14/EC. The main part of my speech will concern the practice of social
dialogue in small and medium sized companies. I would like to say that social dialogue exists in
the small and medium sized companies, but there is a world of difference between formal and
informal dialogue.

Social dialogue in Belgium

There are many institutions of social dialogue in Belgium with different functions and
regulations.

The Workers Council, the equivalent of the French ‘‘Comité d’Entreprise’’, is obligatory
for companies of over 100 employees. This threshold seems very high, but this is of course a
body with many responsibilities and competences.

Below this threshold of 100 people, between 50 and 100 people, there are two other very
important institutions. First of all, there is the Committee for Prevention and Protection at
Work which deals with issues of safety, prevention and social protection in the workplace.

There is also the trade union delegation. While the employers and trade unions are
represented in the Workers Council and the Committee for Prevention and Protection at
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Work, the trade union delegation is a unilateral institution where only the trade unions are
represented. They have competences to negotiate conventions in the company, and they can
deliberate when conflicts arise within the company. They are the spokespeople of the workers.
These are quite important institutions in a Belgian company and are obligatory because they are
created where there are 50 or more employees, by an inter-industrial convention.

For more than 50 employees, there is sectoral dialogue and the sectors can reduce the
threshold of 50 employees for the trade union delegation. Almost all sectors have reduced this
threshold of 50 employees. In the mining sector, the threshold for a trade union representation
has reached the number of five employees. But this is really an exception.

As well as the formal dialogue with the trade union delegation in the small and medium
sized companies of less than 50 employees, there is also an informal dialogue, not regulated by
laws or conventions, the normal dialogue between employer and the workers.

The Directive 2002/14/EC

What happened when directive 2002/14 was voted?

The problems in Belgium

As for the transposition, two problems arose.

The first one did not concern everyone, because there was a sort of doubt in article 3
which saying that the directive was applied to undertakings employing at least 50 workers or to
establishments employing at least 20 employees. Should the provisions be implemented starting
from 20 or from 50? According to UNIZO, it should be from 50, and according to the
employees it should always be from 20.

The second problem was in relation to article 4 on the practical arrangements. The direc-
tive specifies a minimum content for social dialogue which is: information on the economic
evolution, information and consultation on employment, and information and consultation on
the structural modifications in the company. In our Workers Council, all these subjects are
addressed, but these Councils are only instituted for 100 or more employees, and not for 50.

The consequences

The trade unions considered that this therefore meant there should be a trade union
consultation starting from 20 workers to address these questions provided for by the directive.
They also requested a Workers Council where there were 50 or more workers. Their requests
were not met, however.

With all these debates, and even a decision of the European Court of Justice, Belgium
seemed more and more like the black sheep of Europe in the area of social dialogue.

I do not think that Belgium is a black sheep at all. Social dialogue is very much alive in all
the sectors and at inter-industrial level. Like in Denmark, a convention produced by the social
partners is more or less a law. Social dialogue is also very strong in the companies; I know that
lower thresholds exist in Europe, such as in the Netherlands, where there is a threshold for
companies of between 10 and 50 workers, or even in Germany, starting from 5 workers. But
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such institutions are only present in practice in only 29% of these companies in the Nether-
lands, and in 11% of them in Germany. So I do not think that Belgium is a black sheep. After
all, we have a lot of companies, the large majority of which are small and medium sized
companies who do not have a trade union delegation, or a Workers Council, or a Committee
for Prevention and Protection at Work.

Normal practice in the small and medium sized companies

UNIZO organized a survey some years ago on the reality of social dialogue in small and
medium sized companies. One of the questions asked was: is there social dialogue in your
company? 58% of the employers said that they sometimes provided the workers with informa-
tion. When important decisions needed to be taken, 39% of the companies also said that they
organized a consultation. How does this take place? 36% said that they organized a meeting for
all workers once a year only, but 45% said that they did this at least every three months, or even
several times a month when necessary. We can say that 82% of small and medium sized
companies organize meetings for all the workers. Also, 55% say that they never consult the
workers representatives, but always the employees directly, and carry out permanent personal
consultation. What is the aim of the dialogue? Is it just to provide information, or to consult,
negotiate, find a solution together? Among the companies who organize a meeting of the
personnel, 48% say that they do it in order to provide information and listen to the reactions,
and 46% in order to give information and look for a solution together. Among the companies
who carry out informal debates with the personnel representatives, 85% say that it is not just to
provide information, but also to negotiate. Most companies do this on issues such as work
organization, working time, salaries, but also anticipated workload, competition from other
companies, etc... But only 43% of companies said that they inform and consult on the com-
pany results. This issue seems to be more difficult to address in the informal social dialogue of
small and medium sized companies.

Major misgivings about the formalisation of dialogue

We also asked about formal social dialogue, which does not exist in the small and medium
sized companies, because we wanted to know the opinion of entrepreneurs on this subject. The
division between formal and informal dialogue is surprising. 80% do not see any advantage in
having a trade union delegation. 85% think that the trade unions limit the freedom to carry out
entrepreneurial activity, and over 80% think that the trade unions do not know what is
important for a company. 88% are actually convinced that a trade union delegation is an
obstacle to the hiring of new personnel, because of the thresholds. They therefore stop hiring
to avoid having to implement trade union delegations.

An ‘‘ambiguous’’ relationship with the trade unions

But there are not only negative aspects. 78% have no problem with workers being trade
union members. It is not a problem for an individual to be a trade union member. And 75%
think that the workers are interested in the company. This applies to the small and medium
sized companies.

The position of the workers

We also have the results of a survey carried out by the largest Belgian trade union among
3,000 trade union members. The results are interesting. For example, in the small and medium
sized companies, where there is no trade union delegation, the workers say that there is not less
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consultation than in other companies. The workers of companies of less than 50 employees are
apparently just as satisfied as those of other companies, and even think that the relations
between employer and workers in their companies are less conflictive.

We can therefore say that there is all the same a real informal dialogue, that the entrepre-
neurs request this dialogue and that the workers are not always opposed to it.

The position of UNIZO

First of all, as an employers’ organisation, we ask for respect for the informal dialogue in
small and medium sized companies. A dialogue already exists, and it is adapted to the culture of
the company. We accept the right of the individual to join a trade union. All the rules of safety,
prevention, and so on, apply in small and medium sized companies in the same way as in all
other companies. It is in the interest of the employer to organize social dialogue in his com-
pany, even if he is not obliged to do so.

Secondly, we ask also for respect of the sectoral autonomy. If necessary, the sectors can
lower the threshold to institute trade union delegations. We would prefer the organization of a
sort of regional cell of social dialogue where there would be significant conflict in a small and
medium sized company, with an unequal representation of employer and workers. With this
regional cell, the workers could be assisted by their trade union and the employer by its
employers’ organization.

Finally, we ask for respect of the right to information through good practices. As I already
said, it is also in the interest of the entrepreneur to have an appropriate social dialogue for his
company.

The ‘‘Code of Good Dialogue’’

As an employers’ association, we would like to improve social dialogue in companies.
This is why we have drawn up a ‘‘Code of Good Dialogue’’. We travel all over Flanders to
convince the employers and to help them organize good dialogue in their companies. We
always start by saying that the dialogue should be adapted to the company. Dialogue is not the
same in a company of 500,000 persons as in a company of 100,000 or 17,000 persons, etc. In
the same way, the dialogue can differ in companies of 50, 10 or 5 workers. And even where
there is the same number of employees, the dialogue can still differ according to whether the
employees are qualified or not. But the first thing to accept is that dialogue is necessary in all
companies.

How should the dialogue be organised? We help them to define the different stages and the
subjects that need to be addressed; there is no subject which is eliminated. Thanks to our
survey, we know, for example, that it is difficult in a small or medium sized company to talk
about the economic and financial situation of the company. Our response is always to say
‘‘your employees are completely informed of the situation of the company’’. When a garage
has no more orders for repairs coming in, the workers know very well that there is normally a
lot of work at that particular time of year, and that if there is not any now, there is a problem.
The entrepreneur should say it to them himself.

Finally, dialogue is a process. If a company has no tradition on dialogue, it cannot be
invented overnight. Dialogue should be interactive; it is not a waste of time. And even if we do
not accept formal regulation and prefer an informal approach, informal dialogue should still be
organized. These are the principles that UNIZO wants to transfer to its members.
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Conclusion

The impact of the directive was mainly political, and gave rise to debates on the thresholds
and on its content.

The necessary but limited changes were carried out.
Dialogue remains in the hands of the protagonists themselves. In the small and medium

sized companies, the informal dialogue really exists, but it is different to formal dialogue. The
small and medium sized companies, but also the workers, say that they are satisfied overall with
this method of functioning. But there is still progress to be made; the relationship between
entrepreneurs and trade unions is problematical. To sum up, social dialogue in small and
medium companies should be kept as it is. It works very well and everyone is satisfied with it.
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Examples
of European Work councils





THE EUROPEAN WORKS COUNCIL
OF AXA

Daniel VAULOT

Secretary of the European Works Council, AXA

You are all familiar with the AXA Group, so I will just give a few figures. We have
72,000 employees in the European Community. Twenty years ago, 90% of the AXA Group
workforce was in France and 10% elsewhere in the world. Today, 59% of the workforce is in
Europe (one third being in France), 27% in the Middle East/Asia Pacific, 13% in the Americas
and 1% in Africa. We expanded to the countries of Central and Eastern Europe in 2006, with
the purchase of Winterthur. Before Winterthur, the AXA Group was a group of Old Europe,
i.e. it was present in the Western countries of the European Community.

Our agreement

The agreement of the AXA Group European Works Council was signed in 1996 by
derogatory agreement article 13, and renewed in 1999, 2002, 2005 and 2009. In 2009, and this is
a particular aspect, it was renewed for an indefinite period. A certain number of modifications
are expected, notably the re-election every four years of the secretariat (secretary, assistants,
treasurer, etc...). But the agreement itself is written in stone, and this is an extremely important
point.

It was negotiated by French trade union organizations, because the company is of French
origin, and by the UNI Global Union which represents all of the trade union organizations of
other EU countries. So we have a UNI representative who negotiated the agreement on behalf
of all the trade union organizations of the EU countries and he was assisted in the negotiation
— this is important because there have been certain reproaches about too much French
influence in the procedure — by all the non-French members of the office, in an expert
capacity.

I would like to point out straight away some limits of the agreement: we did not obtain, as
requested, a Swiss, Turkish or Moroccan observer because there were workforces in these
countries, almost 3,000 employees in Switzerland, 1,500 in Turkey and 1,500 in Morocco.
Neither did we obtain a worldwide forum, something to which the UNI is much attached. We
requested that in parallel to the European Works Council, a worldwide forum should be set up,
but this was not possible.
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Some figures

We have 50 members from 14 countries, 50 holders, 50 deputies. The holders and deputies
of the country in which the meeting is held participate in this session.

We have two annual plenary sessions, a day consecrated to the preparatory session just for
elected representatives, the day of the plenary session and a day which is called the ‘‘debriefing’’
session. When the meeting is held in France — out of 50 members, France has 14 representati-
ves — the French Deputies, as well as the 14 Holders, participate. The session is always held in
June in an EU country, and in December it is held in Paris. For example, this year we will go to
Portugal, we will be in Lisbon in June. In Lisbon, the 50 Holders will participate, as well as the
two Portuguese deputies. Naturally, from time to time, depending on what is going on, we invite
representatives concerned by the issues under consideration.

We have a secretariat of 13 members which meets every month. Two trainings are held per
year (by mandate of four years) for all of the elected Holders and Deputies. The first one will
take place this year in June in Lisbon, before the plenary and preparatory meetings; two training
sessions of two days each, with the aim of helping the cultural integration of the newly elected
representatives, an exchange of good procedures and of course we will emphasize a certain
number of topics, for example, this will be the opportunity to have non-governmental organiza-
tions, or to talk about questions of disarmament or sustainable development.

The proceedings are translated simultaneously into seven languages.

Each member of the office of the European Works Council is in charge of a particular
topic. So we have a communication manager, a secretary and three assistant secretaries, a
treasurer, a co-ordination manager for aid and social issues, a manager of external European
relations and a CCEE manager because the acquisition of Winterthur means that we now have
representatives in the Czech Republic, Slovakia, Hungary and Poland. AXA has just purchased
a company in Romania so we will have Rumanian representatives from next year on. These
representatives do not usually belong to a trade union and there is a cultural gap between how
we and they function. Our aim was not to discourage them, so we have a member of the
secretariat who is in charge of the CCEE who contacts them as soon as possible and assists their
cultural integration. Another thing we do is that, through the UNI, we try to refer these people
to the trade union organizations: our Polish representatives are not trade union members, but
when we held an information meeting for the newly elected representatives at Warsaw we
invited Solidarnosc. So each member of the European Works Council has specific responsibili-
ties. I, the secretary, together with my first assistant who is French, have a file on employment,
and the two other assistant secretaries have a file on telecommuting. So each person is in charge
of a particular area. And, depending on what is on the agenda, the person in charge of the issue
under discussion is present.

Session proceedings

Regarding the plenary session: there are two per year, and these begin with the preparation
day, during which we examine the different countries. We prepare the questions which we are
going to ask the president the next day, we prepare the subjects on the agenda; we take account
of the activity of the office in the six months between the two plenary sessions knowing that we
have an automatically updated internet site which the elected representatives can consult. The
proceedings of the plenary session are simple: the management begins by taking about ten
minutes to present the past six months of the group, then I take about ten minutes to present
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the past six months of the EWC and then we come to the presentation of the president of the
AXA Group, Henri de Castries. He is always present at all our meetings, and this is an
important element for a European Works Council, because the credibility depends to a large
extent on the president. His presentation is followed by a question and answer session of two
to two and a half hours. At the last meeting in December, he was asked 36 questions because
when people come to Paris from Barcelona, Dublin or elsewhere, they have a lot of questions
for the president. Then it is time for lunch or for the photo shoot, and in the afternoon,
we usually address two subjects. The last time we were in France, so the topics discussed were
AXA France and AXA Tech.

Concerning the extraordinary sessions, we have the possibility of extraordinary plenary or
office sessions. There has never been an extraordinary plenary session, but we have had two
extraordinary office sessions, one when we acquired Winterthur, because at that point, our
number of delegates rose temporarily from 50 to 63, for a period of three years, in order to
help the cultural integration of Winterthur, and we integrated into our office the former
secretary of the Credit Suisse Winterthur, who is also now in charge of the CCEE; and an
exceptional session in 2009 on the economic crisis. The first session was organized on the
initiative of the management, we were clearly told by management on the acquisition of
Winterthur ‘‘you should help us with the cultural integration’’. The second session, on the
crisis, was organized on our initiative; it was us who told them ‘‘you must give us information’’.

Role of the EWC

So we address a certain number of important transnational subjects, we try to be facilita-
tors, to help local companies, especially those with transnational management. I can give you
some examples: AXA Tech, aid, relocation problems, employment in Europe... these are ques-
tions which affect more than one country and on which we try to be facilitators at the level of
representative trade union organizations in the countries or at trade union level or simply at the
level of the companies concerned. We try to support without acting ‘‘in anyone’s place’’.

On the other hand, with the new directive, we will have new prerogatives because our
agreement allows notably for the possibility of integration — we integrated the new 2009
directive which will be transposed within two years, but it is adopted, we can say written in the
very stone of our agreement, so we will be informed and consulted on all of the subjects. This
began in December, we start off being well-informed, i.e. we say to the management ‘‘you must
inform and consult us, this does not mean that you do not have the responsibility to inform
and consult in the countries when necessary, nor to do this in a concomitant way and timely
fashion, so that there is time to impact on the projects’’. We have a charter of conduct of social
dialogue, comprising nine points, notably to find alternative solutions when there are reorgani-
zations, so we are also active in the run-up to decisions. All these elements are to be found on
the website of the European Works Council www.cegaxa.com. The EWC obtained the distribu-
tion of 50 free shares for all employees, we worked on social advantages in aid and we saved a
certain number of jobs. We have notably obtained CDIs (open-ended contracts) for 300 people
in Madrid, who were in a precarious situation, and we ensured the maintenance of the Genova
site, with 165 jobs. We also act with all of the European institutions, the European Trade
Union Confederation (ETUC), UNI, etc., and we try to be as proactive as possible.

We are very interested in the new European directive because it puts us at the centre of
social dialogue. Up to now we have been a body which facilitates exchanges and dialogue, and
we are now acquiring another dimension, we are becoming a body of information-consultation.
It took us thirteen years to get this far, for example, so that the French delegation composed of
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six trade union organizations speaks with one voice. So, the existence of our European Works
Council is entering a new phase, and we are very pleased about this.

We intend to tackle this phase with optimism and determination. Europe is starting to get
established in social affairs.
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A COMMON WORKS COUNCIL FOR
THE FOUR EUROPEAN COMPANIES

OF SCOR SE GROUP

European Company SCOR — Presentation of the company

Patrice SALLES
Secretary of the Works Council of the SCOR UES (Economic and Social Unit)

Deputy Secretary of SCOR Common European Companies Committee

Christophe Lefèvre and I decided to split the task concerning the agreement at SCOR.
First of all, I will present the company and its history. In fact, SCOR developed in a particular
context which influenced our way of negotiating, discussing, establishing its European status
and creating a new body which allows greater employee representation in the company Board
of Directors.

SCOR is a reinsurance company

I have large number of definitions for you; to keep it simple most people of our sector
describe themselves as insurers of insurers. Everyone is confronted with the need to be insured,
and the insurers too, in a certain number of cases, need to share their risks by subscribing
to policies with other players of international standing. Reinsurance is an arrangement accor-
ding to which a company ‘‘the reinsurer’’ commits to compensating an insurance company,
‘‘the assignor’’, against all or part of the risk that it has signed in one or several insurance
policies.

Reinsurance only differs from insurance by a greater complexity inherent to the greater
diversity of its activities, the taking on of key insurance risks and its international nature.

Reinsurance also allows an assignor (an insurer) to subscribe to policies dealing with major
and/or more important risks, which would not be possible without a concomitant increase of
its own funds. However, it does not relieve the assignor of his commitments to his policyhol-
ders.
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A public company that started off with State capital

SCOR was created on 23 January 1970, so it is now 40 years old — at the incentive of
public powers, in order to have in France a reinsurer in the country but with international
standing. Its core business came from three companies in which the State was a shareholder: the
CCR (Caisse Centrale de Réassurance or Central Reinsurance Fund), the player who covers
natural risks in France, but also two other small reinsurers, la Havraise and la Nationale. On
creation, SCOR had the status of a public company, 50% owned directly by the French State
and 50% owned by the CCR.

Development

SCOR developed rapidly in several countries during its first decade, and opened branches
all over the world, achieving a turnover of 4.5 billion francs in 1981. Then in 1981, it was
confronted with an exceptional ‘‘accident’’, i.e. its balance sheet suddenly became negative. At
that point, the States decided on a recapitalization involving a rearrangement of capital between
the main institutional reinsurers of the country: UAP, AGF, GAN, ... which were still public
companies at that time. These reinsurers shared approximately 25% of the capital with the
CCR.

SCOR also changed president and board of administrators and, during the next ten years,
developed in a more structured and calmer way, and reached a size where it fluctuated between
being the 5th and the 7th world reinsurer, which is not insignificant for what started out as a
small French company. But a major event happened in 1989. SCOR, following a decision of the
public powers, but especially of one of its institutional shareholders, who also changed status,
merged with UAP Re, a successful merger, and at the same time, a part of the SCOR capital was
put on the market. SCOR lost its status of public company and began the process of privatiza-
tion. There was another change of Board of Administration. It had two administrators repre-
senting its employees on the Board of Administration.

The change of president in 1994 worried the representative bodies of the time, as a result
of the evolution of the company towards practices which were similar to those of the private
sector. The 2001 attacks on the World Trade Centre had considerable consequences for the
insurance market and therefore for SCOR, a reinsurer. Once again, SCOR was showing a deficit
and it managed to hold on for over a year, but in September 2002, when SCOR had just
announced that it had made a merger agreement with Gerling Global, its main German compe-
titor, it was obliged to issue a ‘‘profit warning’’. Overnight, its endowment was suspended and
then degraded. Following a change in management, at the end of December 2002, it increased
its capital by k 381 M. The turnover had halved.

Today, SCOR is back in 5th place worldwide. But we have had two recent significant events,
a very important merger, and in February 2006 the company management announced the
removal of the French-type employee representation, a legacy of a right to representation of
the public sector with the intention, we assume, of putting into place what is now a com-
monplace administrator, the representative of the employees who are shareholders.
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SCOR European Company

The management subsequently indicated that it wanted to adopt the status of European
Society, after a relatively recent transposition of the directive. This was at the beginning of
2006. Of course, this created an element of uncertainty in the dialogue and the behaviour of
French social partners, who were very interested in negotiating this change of status, and the
employee representation and participation and in imagining a new representative body of
European employees. This was finally obtained; we signed an agreement in May 2007. We have
an administrator who is an official employee elected by all the employees worldwide, and also a
representative of the SCOR Common European Companies Committee, who only has a
consultative voice. The result of the negotiation is relatively satisfactory, even if we had hoped
for more.

This status is relatively unique in France; SCOR is not the only European Company in
France, but it is the first European company on the stock exchange, and it still remains relatively
unique in this area today.

The EWC’s agreement

Christophe LEFÈVRE
Secretary of the Common European Companies Committee, SCOR Group

Deputy Secretary of the Works Council of the SCOR UES (Economic and Social Unit)

I am the Secretary of the European Works Council and I also have other functions which
allow me to have a slightly wider viewpoint, because I am Vice President of CEC (Confédéra-
tion Européenne des Cadres) European Managers, President of the European Association of
Managers in Insurance (Association Européenne des Cadres de l’Assurance or AECA) and I
was nominated to the European Economic and Social Committee (EESC) in the section of
external relations.

The implementation of the European Works Council (EWC)

I would like to remind you first of all that the current turnover of SCOR is six billion
euros, 59% of which is produced in the European Union. I would like to come back on an
important point, without going too much into the history, because the European Company
Directive stipulated that that what already existed in terms of representation when a company
becomes a European Company should be contained a minima, unless the final agreement
stipulated otherwise. But here, we find ourselves in a situation where the timing has meant that
Board of Directors was well aware that the company was going to become a European Com-
pany. It did away with the position of administrator two months before the constitution of the
Special Negotiating Group, so when we arrived at the negotiation, we had to start from scratch.
This is an example of getting around the spirit of the European directive. It may be an
anecdote, but it is this type of practice that we would like to see eliminated in future evolutions
of the European Company directive.

We have to understand that at the time, when we became a European Company, we were
the first company on the stock exchange to try to become a European Company in France, just
some months after the transposition of the European Company and Reinsurance Directives
into French law. So there was no jurisprudence, and there also the point that the directive had
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specified that when there is a discussion on workers’ representation in a company, the entire
workforce is to be taken into account. But in our case, it was not just the main company which
was transformed into a European Company but also three other structures, SCOR GLOBAL
LIFE, P&C and INVESTMENTS. So that was a little problem that the European legislator had
absolutely not foreseen, and which I also hope will be corrected through jurisprudence.

The difficulty therefore consisted in carrying out three consultations simultaneously, three
theoretically completely different processes, even if in practice a single text was used. We had
three minutes which were identical, but this turned out to be a minor restriction. The organiza-
tion principle of the SCOR European Works Council meant that the committee could not get
too large, which would be a major management difficulty for the leadership teams. I suppose
that the liaison committees are just one of the possible solutions to this. We allowed each of
the ten countries represented in the European Works Council to have at least one representa-
tive of social partners per country. These representatives have a right of vote proportional to
the number of employees that they represent, which makes things a lot easier for us because by
definition it is always the same ones who come.

We also maintained the principle of sovereignty of decisions of each local European
Works Council. There was no question to turning ourselves into a group of negotiation of
agreements to be applied to each of the entities which we represented: it seemed to us to be
more sensible to carry out coordination.

The means

Concerning the means at our disposal, we have a secretary, an assistant secretary, a head of
European coordination, a treasurer, and a representative on the Board of Directors. At present,
there are 17 European Companies in France. I have looked at a certain number of agreements,
and we are about average in terms of correct functioning, because we have ensured that we have
the necessary translation funds, and not all European Works Councils of European Companies
have the budget for this. We hold four meetings per year, while the directive provides for at
least one meeting. So we manage to function correctly.

The representation: human figures

The division of seats per country:

Country Number
of employees

Number of seats % of the European
workforce

Germany 204 5 20.44%
Austria 4 1 0.40%
Belgium 4 1 0.40%
Spain 36 1 3.61%
France 512 6 51.30%
Ireland 6 1 0.60%
Italy 31 1 3.11%
UK 124 3 12.42%
Sweden 21 1 2.10%
Netherlands 56 2 5.61%
TOTAL 998 22 100.00%
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You can see that we have a relatively homogenous number of seats, and obviously the
percentages of the European workforce on the right-hand side represent clearly the rights of
vote of the representatives. For example, in Germany, five representatives share 20.44% of the
right to vote.

We were also confronted with another problem, that of challenging old habits concerning
social law practices in Germany and in France (who represented approximately 70% of the
workforce) because the SCOR management wanted to force us to integrate our Swiss counter-
parts who make up a significant part of the workforce of the group (approximately 300
employees of the 1000 European employees). We considered that as Switzerland was not part
of the European Union, we would accept their presence, but not give them the right to vote. In
practice, this works very well, we aim for unanimity in decision-making and we have succeeded
up to now in all formal affairs.

The information

I will present the principles quickly, because they have already been mentioned:

— Economic and financial perspectives and evolutions of each of the European Compa-
nies.

— General functioning, economic situation, guiding principles of the salary policy of the
SCOR Group in the EU, evolution of activities and of jobs.

— Introduction of new technologies in the Group, which affect one or several European
Companies.

— Annual report of the Group, and information on the workforce and the working
conditions similar to those mentioned in the social audit.

— In the case of an event affecting one or several European Companies: specific informa-
tion when requested by the majority of Council members.

— The European Committee SCOR Group exchanges freely and acts in collaboration
with the national representative bodies of national personnel (confidentiality princi-
ple).

The consultation

This concerns all envisaged measures with considerable impact on the interests of
employees in several countries of the European Union, and notably:

— concerning the organisation of the SCOR EU Group, modifications of working condi-
tions, professional training, the practical arrangements of profit-sharing remuneration
schemes,

— in the case of creation of an entity, relocation, closure of a company or establishment
causing an important modification of the workforce, in the case of reorganization with
significant effects on employment in at least two countries of the SCOR EU Group.

— in the case of merger or acquisition having the same effects,

Public offer of purchase (exchange, sale, redemption): the European Committee SCOR
Group is to be informed as soon as the offer is made public. The European Committee SCOR
Group meets within a week to discuss the content of the offer and the consequences for
employment.
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We took anticipated an important point before being confronted with it, because we
bought a Swiss re-insurer a year and a half ago. We had made provision for the case of
information in the case of tender offer or resale of company. We have to point out that the
status of the European Company is a fundamental economic fact: in a very regulated activity
such as insurance in the European Union, in order to buy a company with locations in 27
countries, you must request an authorisation from each of the 27 responsible authorities, and
request from the European Commission an agreement on non-competition. In other words, it
is a process which can take more than a year. With the status of a European Company, we only
have to request authorizations from the country where the head company is located (for
example, the Autorité des Marchés Financiers (AMF) in France), the European Commission and
the authority in the country of the main office of the company that we want to buy. The
economic processes are thereby greatly simplified.

The participation

The participation is the influence the employees have on the affairs of a company, by
exercising their right to elect or designate a member of the Board of Directors of SCOR
European Company. For the moment, we have not succeeded in having a practice of
co-management in the German way, as we would have liked, i.e. to work with the management
of the company in the definition of a certain number of processes. We have:

— A ‘‘Global’’ administrator: an employee designated as a candidate for the position of
administrator by the employees of the Group for a period of two years, he is nomina-
ted as administrator by the SCOR general assembly. He has the same rights and is
subject to the same obligations as the other SCOR administrators, a deliberative voice
at the SCOR Board of Directors according to the arrangements of the regulation of
the election of an employee candidate to the position of administrator of SCOR,
decided on by the SCOR Board of Directors.

— A representative of the European Committee designated for a period of two years by
the members of the Committee with a consultative voice.

Perspectives and interrogations

French law versus European law

Now that the European Works Council has been in existence for three years, we can see
that we are confronted with very diverse tax systems and our problem in Europe is that we do
not have an attractive tax system compared to our neighbours. In France, companies are taxed
at 33%, compared to 12.5% in Switzerland. And we have seen a whole range of activities leave
France, and the decision—making centres leave Europe, which we find very worrying.

Another problem, the company tries to harmonize its processes, but consequently we find
ourselves with standards, or applications of systems, which no longer come under French law.
One example is the collective profit-sharing which was the subject of a proposal of European
profit-sharing, taking us completely away from the regulated framework of the French Work
Code and Commerce Code.

We mentioned the elimination of the position of ‘‘administrator’’: after the general assem-
bly, today the administrator is elected by all of the collaborators of the group, and any
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employee of the group can go forward for election according to a regulation provided for by the
Board of Directors. This no longer corresponds to the definition of the administrator in the
sense of the Work Code. This is the negative aspect.

Another point is the question of how the workforce threshold is perceived. It is easy to
know the workforce of a French Société Anonyme (S.A) with its headquarters in France. But how
do we know the workforce of a European company? Our interpretation of the threshold
differed from that of the French government workplace inspectors when trying to determine
whether we were a group of over one thousand persons in Europe, or of less than a thousand in
France.

Crisis-anticipation capacity

What we expect most of all from the European Works Council nowadays is the
capacity to anticipate crises. We had several meetings the year when we set up a social plan, but
at no point were we told that the company was in difficulty. The management arrived one
morning in July 2008 saying, ‘‘We have to cut 200 jobs in Europe’’. This shows the discrepancy
between the ideal of information, consultation and participation of a EWC which considers
itself very modern, and the reality, where we are sometimes used to pass on a message.

However, the positive side is the diversity of experience and encounters. The fact that we
meet for discussions four times a year is beneficial for cultural knowledge and exchange of good
practices between countries, I think that our status helps us a lot here, and this transformation
helped us a lot to optimize our processes.

As the company is trying to finalise a certain number of European-type agreements, we
had to work in the form of restricted groups. This is what we ended up doing during the last
phase of the special negotiating group preceding the creation of the European Company. The
aim was to progress faster, without taking the place of the actual members of the Special
Negotiation Group. We tried to optimize the exchanges between management and the common
committee, obviously knowing that the options would be validated at the next meeting.

Conclusion

To sum up, I would like to refer to sustainable development, because we have talked a lot
about this. We consider this to be part of the process of corporate social responsibility (CSR)
which we deem to be very important in terms of impact for the employees.
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THE SOLVAY EUROPEAN
WORKS COUNCIL

Noël TRITZ

General Secretary of the European Works Council, Solvay

The Solvay Group in short...

Solvay is a Belgian international chemical and pharmaceutical group, with the following
breakdown of activity:

Ê 41% chemicals (mineral, electrochemical, organic);

Ê 32% plastics (vinyl, specialities);

Ê 27% pharmaceutical products (cardiometabolic, neutoscience, vaccines).

I should specify that the chemical and pharmaceutical activity only applies up to the end
of February 2010 because the Solvay Group has sold all its pharmaceutical activity. I assure you
that this will be to invest in something else. The turnover is 12 billion euros, 95% of which is
outside Belgium, 56% in Europe (of which 51% in the European Union), 32% in North and
South America and 12% in Asia and the rest of the world. It includes 29,000 employees, 71%
of which are in Europe (of which 67% are in the European Union), 21% in North and South
America and 8% in Asia and the rest of the world. Of these 29,000 employees, 9,000 work in
pharmacy. So in one month, the group will have minus 9,000 workers, with all the problems
that this may bring.

Some figures on the EWC...

The European Works Council was created in 1995, on a voluntary basis with what I would
call an average structure, but especially a light structure because we always thought that a
Council of above 30 people would become difficult to manage and was not necessarily produc-
tive. It is composed of 22 members, and an observer. Why an observer? Simply because we
thought it was important that the people who come to us could see how we work, how we are
organized. We hold an annual plenary meeting; we have pretty much the same system as
L’Oreal, except that the meeting lasts three days instead of a day and a half. The secretariat is
made up of three members at the level of employee representatives, and a Management coordi-
nator. A work group ‘‘Sustainable Development’’ has been created. Four agreements were
signed, i.e. four charters. Four training and reflection seminars were organized. Why four? This
is not a coincidence, and I will come back to this point.
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The composition of the European Works Council

The composition of the EWC is proportional to the number of employees in each
country. As France and Germany have the greatest workforces, they have the largest number of
representatives.

Despite the entry of Bulgaria, the principle of the observer rotating among the different
countries with workforces of less than 150 persons was maintained; so it may be the turn of
Hungary, the Czech Republic, Greece...we try to rotate in such a way that the people unders-
tand the importance of the body and do not feel excluded, because the only reason they are not
in it is because of the workforce issue.

The members are designated according to the agreements made in each country. These
members may be the workers councils or the trade union delegations, notably for Italy, France,
Belgium, Germany, Spain, etc... they are mainly trade union representatives.

The Secretariat of the European Works Council

This is composed of three members elected by the EWC (a secretary and two assistants)
and a coordinator representing the Management. It meets once a month. It visits at least one
factory or site per year to show that it wants to be close to the people on the ground. For
example, we know at the moment that the Italians have huge problems on a site and our plenary
meeting will be held there, to show the importance that we give to different countries. The
subjects addressed concern social, economic or organizational issues. We spoke just now about
remuneration, we discuss not just about remuneration per country, but systems of remunera-
tion. As this subject is on the agenda, efforts should be made to have a uniform policy, which is
not always an easy task.

In the case of a specific problem linked to a sector of activity, the secretariat can be
enlarged to personnel representatives concerned by the operation, who are not members of the
EWC and who accompany us right through the transition period. We now have an enlarged
‘‘pharmaceutical’’ secretariat, which went from three to twelve persons because of the sale of
this activity.

In the case of transfers, buy-ups or unions, meetings are organised with the trade union
structures and Management representatives of our partners, in order to get to know each other
better and facilitate integration. We try to meet as soon as possible, as soon as the transactions
have begun between the two groups. During a merger operation in the chemical (salt) sector in
France, the Cébé Company was even provided with a social accompaniment by the French trade
union organizations for three years.

As the Solvay Group has restructured, sold, bought or been associated with other groups
over these past years, there were many secretariat meetings, but they were always constructive.
When we say that we restructured, bought or sold a lot, it has to be said that the value of the
transactions which took place over five years was approximately equivalent to the social capital.
These transactions concerned 20,000 employees, i.e. two thirds of the workforce.
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Processes adapted to the three different missions of our EWC

The three missions of the EWC are information, consultation and negotiation.

Information aims at ensuring transparency on the group strategy and its main directions.
The group strategy is the subject of an annual plenary meeting (president’s speech, social
questions, enlightenment on priorities). The strategy of each sector is dealt with during annual
meetings of the enlarged secretariat. The CEO has an informal meeting with the secretariat at
least once a year.

We tried to implement appropriate processes with the desire to respect a certain transpa-
rency and to have prior information in order to be prepared, and to ensure that things go as
well as possible. I am not saying that we are always listened to, but when we are informed in
advance, even if we do not specify with whom we want to do a transaction, at least our wishes
on the partners we would like are heeded. Obviously, in the face of the present industrial
financial structuring, we try as much as possible to find rather industrial than financial partners.
We may have a slight advantage, we spoke just now about the president of the executive
committee at L’Oreal; he has his own initiative. The meetings are held now approximately three
times a year and the discussions can take place at any time.

There is always consultation on every transnational European project. It is held either
during meetings of the enlarged secretariat, or in the case of very large scale projects, during
exceptional meetings that can be held at our request. This process is interconnected with the
local procedures of information-consultation at national and local level.

Regarding the negotiation of shared social priorities, the efforts of the ‘‘Sustainable Deve-
lopment’’ work group resulted in the signature of four agreements. Seminars were then organi-
zed every three years. We made four agreements because we did not want to be a jigsaw puzzle,
but rather a structure where everyone can be understood, but still has his own culture, not a
group of cultures of countries who tried to show that they were right compared to the others.
We wanted to know the legislations of the different countries in order to understand the
reasons behind their conditions and why trade unionism took a certain form. The second
approach consisted in understanding the cultural differences which also led to differences in
behaviour. We then of course organized a seminar on sustainable development in 2005 because
it is a subject of increasing concern to us. Finally, we confirmed three years later, in 2008, the
major tasks on sustainable development, in order to be able today to make them relevant in
actions on the ground involving trade union organizations and management. For example, we
decided to increase employee awareness of sustainable development. France developed a pro-
ject, and so far 3,500 persons have participated in one-day awareness seminars. These seminars
take a very participative approach; the employees explain how they perceive the phenomenon,
how they can contribute within the company, how the company can help them and how we can
all contribute constructively. I ran a seminar yesterday and I can say that the people are very
interested. We did it with equal representation, two trade union representatives and two
management representatives: we share the subjects, the tables, etc...

A quick look at our four European agreements

All four agreements are based on general principles compatible with the legislation and
legal systems of European countries and contain provisions translating reciprocal commit-
ments to be applied in the particular framework of social dialogue of each country.
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1. Charter: ‘‘Practices for Subcontracting’’

The first charter concerns subcontracting, because of the significant development of this
phenomenon; it was important for us to establish the rules to apply everywhere. It comprises
eight commitments which concern the contouring of laws, selection through competences,
respect of social laws, observance of the practices of the HSE Group, employee training,
responsibility of subcontractors, information of institutions representing employees, relations
at work.

2. Charter: ‘‘Health and Safety of Employees’’

Its nine commitments are: prevention, internal standards, medical follow up, protection
equipment, action plans, safety, evaluation, the Corporate Committee for Hygiene, Safety and
Working Conditions (Comité d’Hygiène, de Sécurité et des Conditions de Travail or CHSCT),
stress and subcontractors contracts.

3. Charter: ‘‘Social Policy in Joint-Ventures’’

Its ten commitments deal with the compatibility of values, skills opportunities, transfers,
HR policy, institutions of personnel representatives, the EWC, HR co-decisions, the HR pro-
cess, unifying events, relations between the respective EWCs.

It was at the time where we had a lot of intermixing (between different backgrounds), and
it seemed important to us to be able to give our opinion, to be in touch with our employer in
order to communicate our wishes.

4. Charter: ‘‘Sustainable Development and Corporate Social Responsibility’’

This is the expression of a common desire to contribute through regular dialogue to the
exercise of Corporate Social Responsibility in the framework of a commitment ‘‘For sustaina-
ble development’’. This consists of seventeen commitments, seven general and ten specific
principles in order to favour their adoption and implementation by the personnel, to identify
the expectations, the future objectives and the means of facing up to the challenges of ‘‘sustai-
nable development and a sustainable undertaking’’.

Key Factors of Success: Players

The support of the General Management is essential. The strong conviction of the impor-
tance and richness of a constructive and responsible social dialogue in general, and at European
level in particular, must exist at the highest management level. The constructive role of social
partners in general and of trade union organizations in particular should be recognized. There
should be a close working relation between the secretariat of the EWC and the president of the
executive council.

The relations with the EWC members are also a key factor for success. This implies that
our negotiation partners are social partners, a manager with the capacity and hierarchal support
which allows him to initiate commitments. We have to realize that trust is earned and construc-
ted by transparency, availability to listen, dialogue and proximity. We have to favour occasions
to meet and carry out formal and informal exchanges between members of the EWC and
Management.
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Key Factors of Success: Resources

We wanted the EWC to have a mode of functioning which corresponds to its mission. We
apply a legal framework with a minimum of formalism, so that the ‘‘spirit’’ can prevail over the
‘‘rule’’. We wanted structures adapted to their recognized missions of information, consulta-
tion, and negotiation. Finally, the implementation with the secretariat of a restricted but
specific number of meetings allowed the other members of the EWC to carry out their mission
through exchanges and reflections with the management.

Take the time to advance step by step

It is important to allocate time to language training and to familiarisation with intercultural
differences. It is only over time that a climate of confidence can be established, creating an
atmosphere of respect and conviviality between the Management and the members of the
EWC, but also among the EWC members. Finally, the different stages must be respected in
order to capitalize on our advances and stimulate the desire to share and progress together.
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THE TRANSPOSITION
OF DIRECTIVE 2002/14/EC
IN THE MEMBER STATES

Pr. Pierre-Paul VAN GEHUCHTEN
Department of Economic and Social Law

Université catholique de Louvain (Belgium)

I was asked to introduce this third part, consisting in presenting the problems posed by the
directive and providing an overview of legal situation of its application in the Member States. I
responsed that this would take a whole day for sure! But, seriously, I think that a lot has already
been said yesterday, so I would suggest that I shorten this part by making a very general
introduction, referring to the typologies which were better described than I could have done. I
think that it could be interesting to start today’s reflection by trying to extract some observa-
tions from experiences that were shared with you yesterday afternoon: so I reworked my text
last night in order to try to offer you four rather transversal possibilities. In the light of the
disparity of the transposition systems on today’s agenda, it may be interesting to try to focus
on some topics, not exclusively legal, but centred on the issues and needs of the moment.

1. Overview of legal situation — some observations

I think that the decade of 2000 started off badly, because, if I am not mistaken, in 2001, we
heard a major declaration of principles of the European Commissioner, who said that in social
law, the time of ‘‘hard law’’ was over and that this was no longer needed. I think that we are a
long way from this affirmation which was a little too extreme and over-ambitious, because even
if things are nuanced, it is clear that social dialogue is a process that occurs over time, including
the legal aspect. I think you know what I am getting at: 2002/14 came after 2001, but after 2001
we already had directives 2001/23 on transfers of undertakings, and 2001/86 on the European
Company and its little sister, the European Cooperative Society. Then came directives 2005/56
on cross-border mergers (with associated guarantees in terms of worker representation and
information), 2008/104 on temporary agency work, and finally in 2009/38 the new directive on
the European Works Councils. So we are progressing little by little, and this dimension of
information and consultation also progresses and is built on, both through occasional interven-
tions on specific economic operations, (for example, the cross-border mergers concerning
European Companies, such as the SCOR Group which we heard about yesterday), or on
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specific operations such as transfers, collective redundancies, etc... And we all agree that
2002/14, in this panorama, tries to sum up the situation and to go beyond the diversity of
occasional operations or particular legal forms, in order to impose a transversal mode of
information and consultation.

With respect to this summary, in a remarkable paper written by Isabelle Schömann, Stefan
Clauwaert and Fabrice Warneck for the European Trade Union Institute in 2006, a report was
drawn up on the transposition of the 2002/14 directive. This is an interesting document which
brings up a number of questions. I will list them rapidly.

The first observation is that the previous information-consultation measures were frag-
mented, but they are now all unified under the directive 2002/14. I think that it is important
because it is undoubtedly one of the underlying causes of the problems occurring in the
different Member States. In the internal legal order, in the internal practices of social dialogue,
when occasional changes are made to the information-consultation standards, either for a
specific economic operation or a specific party, this is a result of consequences. But, the process
is obviously much more complex when we propose a common outline to be applied in a general
way in the economic life of the world of work, to all types of company, including the small and
medium sized companies, to all forms of employers, and to all situations, ranging from the
most acute situations of legal transformations to the most commonplace or normal situations
of social dialogue. We have to ensure that this outline is included in all national fabrics of
social dialogue, so that the transposition can be operated. This is not easy. So, compared to the
fragmentation of previous measures, we have a measure of general scope.

Then, as a number of questions were asked, I will just list them, several of them came
up yesterday in relation to concrete experiences. Is this an a minima directive? In other words,
is Europe pulling us down? This is an issue that comes up a lot, that we ask, that you ask.
I am quite categorical on this question, which I find very irritating, and I will explain my
answer in a moment. I think that this question points in the wrong direction, and I will explain
you why.

What are the other observations, the other typologies outlined in this report? The
demands of transposition question the choice between voluntary social dialogue and social
dialogue made legally obligatory. Between the monist and dualist systems of social dialogue. In
other words — although this division does not entirely correspond — between the freedom of
workers’ representation and the organization of workers representation through trade union
organizations. And, of course, last but not least, between undertaking and establishment. The
issue of these last two typologies came up briefly yesterday; I would like to say that with respect
to the dualism between free representation of workers and organized trade union representa-
tion, I understand and, to a certain extent, share the reticence and fears that were expressed
yesterday. But I would just like to remind you that in its last two decrees in the area, the
European Court of Human Rights reiterated, in a very interesting conclusion, both intellec-
tually and legally, to what extent the principle of trade unionism, trade union freedom, was
based on the freedom of association. It recast the legitimacy of trade union action and trade
union existence, by basing it on article 11 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms, i.e. on the principle of right of association. And if
I wanted to be ironic, I would say, ‘‘trade union comrades, if you had more confidence in our
capacity to federate and construct a collective movement, you would see this competitive
aspect, not necessarily as a criticism of legitimacy, but as a challenge’’. We experienced a period
of dualism in Belgium: at the beginning of the 1980s, the managers demanded to be recognized
as such, saying ‘‘we are not represented by the trade union organizations’’, and the Belgian
legislator weakened in a way the monopoly of representiveness, authorizing for the managers,
and for them alone, a representation at the works council, without going through the trade
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union organizations. That was very popular during two or three rounds of social elections. The
diagnosis came very rapidly: we heard that the representatives had no memory, did not have
consulting services, were not able to organize themselves, did not have a culture of cross-
industrial dealings or of reflection. These are the representatives who are there to talk, but who
do not have the capacity to act. And I think that after a moment of freedom and challenge, we
can draw some conclusions from the experience, and I think that we should not be afraid to do
this, even if we are, of course, aware of the possible underlying strategic issues. As for the final
pair, undertaking and establishment, we know this difficulty well. Sometimes the companies
make a decision, and sometimes they do not — in Belgium, we prefer not to make a decision,
we are the country of surrealism, as you well know. Choosing the undertaking obviously
implies an inclination towards the economic dimension and the strategic issues, and choosing
the establishment implies an inclination towards working conditions and protection on the
ground. And we know that it is difficult to arbitrate between these two, according to the issues,
according to the moments of economic and social life of companies.

I have two more observations before I finishing with the overview.

The first observation allows me to express all the bad things that I think about the
argument ‘‘Europe is pulling us down’’. I would like to discuss the follow up inspection
organized by the European Commission on the transposition of directive 2002/14. Five coun-
tries were found to be lacking: Belgium, Luxembourg, Italy, Spain and Greece. I would like
to ask you to reflect on the fact that among the five black sheep, there are three
founding members. We have been around since 1957 and we have been reprimanded. I would
like you to think about what this may mean. It means, I think, that contrary to what one might
think, when Europe enacts minimal social directives, it does not necessarily pull downwards,
because even the minimum measures do not always correspond to the state of practices legally
recognized in these Member States, who think that they are the kings of the streets in terms of
social protection. I think that the fact that three founding Member States are reprimanded on
an issue of social dialogue is very interesting for our organizations, the employer and trade
union organizations, and for the reflection of legal specialists of these countries. And I think
that it is an argument that we have to take seriously into account and that can be applied to all
minimal directives. Every time a minimal directive is not respected, look at who are the black
sheep. There are not necessarily the new members. The new Member States have not had any
problems here.

The second observation of a technical in nature. You can see how the transposition occurred
by consulting EUR-LEX. You can see that it is terribly complicated. Eight of the 27 Member Sta-
tes, which corresponds to a little less than a third, operate the transposition with one standard, one
legal act. Most of these States are new Member States. The number of legal acts for the others
range from two to seventeen. Think about what this means. We could make the hypothesis that the
betterorganizedthefabricof socialdialogue inacountry, themorecomplexthetransposition.And
the fact that a country is a bad sheep does not mean that there is no social dialogue, but that the
harmonization dimension has technical and political difficulties.

Finally, the European Court of Justice is at present faced with a prejudicial question,
asked by a Danish jurisdiction — Denmark, like Belgium, normally transposes social directives
by collective conventions — and the question was adressed to the Court to see whether, in the
specific case, the transposition by collective convention is universal or not. A certain number
of Danish workers complain about the fact that the collective convention does not ensure, in
the generality of the application, the protection against redundancy of workers who are part of
the information-consultation process, but are affiliated with other trade union organizations
than those which ensured the transposition through collective convention. We will have to see
what happens, but the issue of the limit and of the universality of transpositions through
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collective convention is a very well known question, and not just in the case of directive
2002/14.

2. Some proposals which sum up how we can go beyond national
diversities

This brings me to the second part of my speech, which pales in significance compared to a
comment of the prosecuting attorney Mengozzi in the Monocar decree, a case which preceded
the Fujitsu decree in the area of collective redundancies. This is how Mengozzi expressed
himself: the only ‘‘material right’’ which we can say comes from the directive — ne refers to
directive on collective redundancies, but that is irrelevant — is the right to information and
consultation. Other rights which may be recognized by the national legal orders do not concern
the question. So, the only ‘‘material right’’ given by directive 2002/14 in a transversal way is the
right to information and consultation. I highlight this because it seems to me that this is not a
contradiction, but the trace of a difficulty. Effectively, the binding legal content, which creates
the rights and obligations in this sense, is material right. By ‘‘material right’’, we legal specia-
lists, refer to the content of the right, what it is actually about, it is the right to information-
consultation. But what is to inform and consult? It is a procedure. And obviously, when
material right is a procedural right, its transposition involves particular difficulties, because
everything will depend on the know-how, legal know-how, and also the skills of the social
negotiation partners, how are discussions normally conducted, how is the implementation
normally carried out, which issues are considered as common issues, and so on.

With respect to this distinction between procedural and material right, I think that whas
was exposed yesterday was particularly important in four aspects.

The first one is obviously that the construction of our two-day conference is based on a
very pretty logical impasse, and I congratulate the organizers, because we are supposed to meet
to discuss 2002/14, but I am sure you have noticed that when it comes to sharing experiences,
we have not shared any experiences on 2002/14, we shared experiences on the European Works
Councils. And for good reason, because with the European Works Councils we have fifteen
years of experience, starting from the 1994 deadline, so if we meet again in 2017, we will be able
to look back on the fifteen years after the implementation of the directive in 2002. What does
that mean? First of all, there is no other way. The fact that we are obliged to twist things
between two different frameworks of information-consultation illustrates the difficulty of the
distinction between transnational and ordinary social dialogue, transversal social dialogue,
(and) that of directive 2002/14. I think that there is a real difficulty here, both legal and in the
material of social dialogue. A both practical and cognitive difficulty. I would like to come back
to a series of elements of experiences which were presented yesterday to illustrate the practical
difficulty. We were told, for example, that remuneration plans are discussed in the European
Works Councils. Let us assume this is true. But how does that actually work? I will tell you
about an experience of mine. In Belgium, a company of the office equipment sector reviewed
its remuneration systems. What does the Belgian social dialogue say about it? It says: we must
do this because of Europe. The company decided to unify the new remuneration structures at
European level. I am sure you will not be surprised to hear that as soon as the trade union
organizations started to make calculations, all the simulations concluded that the remunera-
tions were going to drop from 3 to 10%. And they tell us that Europe is imposing this on us.
How can we construct dialogue on this? This is the problem. We say to the company in
question: as the question is decided at European level, we block everything and we request that
you put this on the agenda of the European Works Council. They respond that this is out of
question, because we can discuss options of general policy at European level, but that in any
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case national remuneration systems have a large capacity of adaptation. So we then discuss the
philosophy of the new remuneration policy at the European Works Council, and in this
context, everything seems rational. Have you already seen employers proposing stupid things? I
have not. So, a remuneration plan conceived at European level for a company up against
difficult competition conditions is obviously good. And this is pretty inevitable. But always
concerning the remuneration, you know, ‘‘the devil is in the details’’, and the real issues are
then the adaptation of this European system to tax differences, social security differences, and
various deductions which continue to differ in the different countries. But at the Belgian Works
Council, they will say that this is just how it is, the Belgian law being as it is on social deductions
and taxes, we have no room for manœuvre, we have to adapt in such a way in Belgium. To sum
up, the Belgian social dialogue forum tells us: the issues and the basic options were drawn up at
European level, so this is not open to debate, but we have some room for manœuvre at local
level. And at European level, they say: here we are talking about major guidelines. But once the
major guidelines are established, they contribute to limit what is negotiable at local level, and at
the same time, they are not, as such, open to debate and they offer an appearance of economic
rationality. The question is to know how to create the link between the European and national
forums of information-consultation. This is not a legal link. We are confronted with the
disparity of competences. We will not be able, in the present state of affairs and probably for
the next twenty five years, to avoid that there are measures applicable at European level on the
one hand, and measures applicable at national level on the other. To create that link, to organize
an area of continuum of information-consultation, will require co-ordination know-how
between employer and trade union, national and European organizations, at sub-regional levels,
maybe in Europe.

The dimensions also seem a little cognitive to me. When you compare the European
Works Councils directive and the 2002/14 directive, you sometimes have the feeling that
Europe treats herself better than she treats the Member States. There are, for example, greater
facilities at European level than could be granted, for historic reasons, to employers during the
negotiation of the 1994 directive, for example, the possibility of making an anticipated contract
which allows you to avoid the application of the legal standard. National social dialogue does
not have this possibility. And as you know, on the occasion of the revision of 2009/38, this
measure was taken up again and we started off the same way.

There are two points that I wanted to discuss briefly, but I will just mention them. These
are the distinction, at national level, between contractual and unilateral law. If I correctly
understood the exchanges of yesterday, among the different European Works Councils, just
one (SCOR) was a ‘‘legal’’ (i.e. created on application of the directive) Works Council. All the
others resulted from anticipated agreements. As a legal expert, I would really like to carry out a
thorough, analytical and precise examination. It was interesting to see yesterday that all the
witnessings were convergent enough to say ‘‘we do good work’’. No one questions this. But
finally, is this important for you, do you measure the differences according to whether the
functioning of the European Works Council results in an anticipated agreement, or whether it
is cast in the terms imposed by the directive. We know that the employers have shown a
characteristic preference for the agreements. What does this correspond to? Can we outline a
comparison? These are the questions which need to be pursued.

The other point that I wanted to mention quickly was the distinction between trade union
and free representation organizations, I spoke about this earlier, and I will not say anymore on
it.

The final point is the question of impact. To my mind, this is not just a question of legal
impact, systemic impact, impact on the law of Member States, impact on the organization or
the type of organization of social negotiation partners. I would like us to reflect in terms of
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impact on the players in terms of empowerment. Do these tools give the capacity to act? Do
they provide the means to better master or understand the working environment, the decisions
which need to be taken in the managing of companies in the present context? I think that the
analysis on this question is mitigated. You all highlighted the importance of cultural work;
‘‘We have trainings to help us better understand one another’’. These are obviously indispensa-
ble. But, on the other hand, these trainings are only trainings which allow you to overcome
obstacles linked with difference of culture, language and of the various systems. They do not
enable you to create coherent strategies. But you do obviously construct coherent strategies,
group management strategies for employer organizations and employers, defence strategies for
workers of a European group for the workers’ trade union representatives. I found it very
interesting to hear yesterday that this mechanism of information-consultation can lead to
different decisions. I heard two examples: the question of adding social dialogue to the agenda
of the European Works Council, and the working conditions of subcontractors. And there, the
small and medium sized companies come back by a means that we did not expect. But at the
time of the company as part of a network, it is extremely important that among groups of
European dimension, we can aspire to obtaining a certain amount of mastery, or capacity of
dialogue for the workers, who in reality participate in the accomplishment of the task of the
group at European level, but who however are in para-subordination economic structures, in
economic structures of economic dependence, in companies from different, less protected,
sectors. And there were two other very important accounts. Mr. Vaulot told us how, through a
European Works Council, permanent employment contracts could be obtained for a certain
number of workers in a vulnerable position, or sites like Genoa (with over a hundred jobs)
could be maintained. I think that maybe too little effort is made to try to systematize, to
highlight these good practices through which we can establish that when information and
consultation work, it is not just for the pleasure of talking. But when we carry out prior
consultation, we can, with care and on the margins, sometimes obtain different decisions. This
is the question studied by the academics in order to be sure. Yesterday we saw the evidence that
that can happen. But say it! Give it more time! Make known the fruits of European social
dialogue, they are of considerable importance.

My final observation, empowerment, capability for the social players, for the trade union
movement, and even for the employers, I mean small and medium sized companies. Of course
social dialogue is a restriction, in particular for employers who own their company, the self-
employed, small and medium sized companies, but why do not they see it as a natural restric-
tion which helps them too, to acquire competences? My colleague Patrick Chaumette of the
University of Nantes (France) often says, ‘‘It should really be a profession to be an employer’’.
It is a catch-phrase that he says to small and medium-sized companies and the self-employed,
there is truth in it. I understand Mr. van Assche when he says, ‘‘the employers in the small and
medium sized companies feel that they are the victims of inequalities when the trade union
arrives’’. It is particularly true and thought-provoking, because it is the very initial argument of
the trade union: ‘‘we have to intervene in trade union capacity because otherwise we will not be
able to stand up to the employer’’. So you use this same argument in return, which is legitimate,
but has not the time come, and European social dialogue from all angles, is it not the opportu-
nity to say to the employers: ‘‘you have the help of consulting services and your employer
organizations, we are going to ensure that the level improves, you cannot be simply employers
any more with your head down, managing your company which is your personal fortune. You
need to realize that you are managing an asset with more collective dimensions. And we are
going to help you acquire competences for this’’.
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THE IMPLEMENTATION OF
THE INFORMATION-CONSULTATION

DIRECTIVE:
A SWEDISH POINT OF VIEW

Stefan HULT

Director of Labour Law Department
Ministry of Employment (Sweden)

It is always very useful for me to participate in meetings of Europe et Société and to learn
about the latest European and national debates. I will present to you the implementation of this
directive in Sweden, which is a rather extreme case with respect to other countries. As you will
have read in the report given for this conference, the only type of employee representation we
have is trade union representation, and we privilege the trade unions which have signed collec-
tive conventions. This applies to the whole area of information-consultation. It is, however,
easy to understand when we know that over 90% of Swedish employees are covered by collec-
tive conventions. This Swedish context explains why we concentrate not only on the trade
union representation, but also on the trade unions which have signed collective conventions. To
help you understand, I will try to describe how we carried out the implementation of the
directive. I will first describe the procedure itself, and then the legal situation before the directive’s
implementation, in order to give you the historic context, and then I will tell you about the
proposal made by the official commission put into place to deal with the issue, the reaction of
the social partners, and the decision taken by the government and by the Parliament.

The process

The implementation process is typically Swedish: as a general rule, when we have a
directive to implement, we put into place an official enquiry commission. We therefore set up
an enquiry commission in 2003. Its task was to analyze the situation and propose amendments
to the existing Swedish legislation, as well as other possible measures. The enquiry was carried
out by a lawyer with considerable experience of social law. The social partners were particularly
involved in this task as a reference group. Several meetings were held.

The challenge for us was to manage to combine a strongly trade unionized Swedish system
with an information-consultation system valid for establishments and undertakings. Slightly

125



fewer than 10% of establishments were not covered by a collective convention. What needed
to be done for these establishments? That was.

The Swedish legislation before the implementation of the direc-
tive

Isabelle Schömann said yesterday that the rules of negotiation in Sweden date back to
1906. This is perfectly correct, but the present legislation dates from 1976, when the
Co-determination Act was enacted. Yesterday, another speakers mentioned economic demo-
cracy; well, the democratic social movement and trade union movements flourished at this
time. There were very high hopes for this Co-determination Act, which did not quite deliver
the expected results, but we still consider it as a law of reference. It covers the rules of the most
diverse types of information and negotiation: collective action, collective agreements, freedom
of association, etc... On the employees’ side, the right to information and negotiation is
reserved to the trade unions, and more precisely to those trade unions who have signed
collective agreements. This does not apply in every case, but it is the general rule. But we should
not forget however that there is a right to negotiate for all trade unions, and not just those who
have signed collective agreements. All the trade unions have the right to negotiate when there is
a problem between employees and employers.

The right to information

We consider the right to continuous information to be reserved to trade unions who have
signed collective conventions. The employer is obliged to inform about different aspects of the
company development. This is one of the fundamental elements of our system.

The primary right to negotiation

The trade unions who have signed collective conventions have the right to demand negotia-
tions. Their employer is obliged to open negotiations when there are important events, before
any decision taking. This applies, for example, in the case of significant changes in activity,
working or employment conditions of the company workers.

There is also an extended right to primary negotiation of this type. Every trade union,
even those who have not signed a collective convention, has the right to this type of primary
negotiations. The employer is obliged to negotiate with the trade unions when the decision
concerns a trade union member in particular. The employer is obliged to provide for prior
negotiations with every trade union, even those without a collective convention, in the case of
termination of an employment contract because of a fall-off in activity, or of transfer of the
company. This is a point that we had to add during the implementation of the directive.

The proposal of the enquiry commission

How was the 2002 directive implemented? Sweden considered that its own system corres-
ponded overall with most of the requirements of the directive. But the enquiry commission
thought that the general obligations of the employer, in terms of information of employees on
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different aspects of the development of the company should be extended to all trade unions,
and not exclusively to those who had signed collective conventions.

The enquiry commission also wanted to give to trade unions which had not signed a
collective convention the possibility of having reasonable free time at their disposal to deal
with these questions. This had not been part of the Swedish tradition up to then. The informa-
tion was therefore extended to trade unions which had not signed a collective convention. It
was estimated that from the moment that the trade unions received this information, they
could use their general right to request a negotiation, and that we therefore covered the
information part and the consultation part.

The reaction of the partners

The proposal was communicated to the competent authorities and organizations. The
response of social partners, in particular on the employee side, was in part negative. The main
trade unions estimated that it was not possible to enlarge the right of trade unions who did not
have collective conventions, to give more rights to ‘‘minority’’ trade unions. They referred to
article 1, point 2 of the directive and to its preamble number 15 which specified that ‘‘the
Directive is without prejudice to national systems regarding the exercise of this right in practice
where those entitled to exercise it are required to indicate their wishes collectively’’. In other
words, in the terms of the directive, it was enough to prove that you had a system with
collective conventions in order to eliminate the need to include the trade unions which had not
signed a collective convention. There were also a certain number of criticisms, notably on the
part of the Labour tribunals. They estimated that the problem could be resolved by developing
and extending the right to information and not the right to consultation.

Conclusion

Finally, the government and the Parliament decided to put into place the proposal of the
enquiry commission and to extend the obligation to inform trade unions which had not signed
a collective convention. They considered this a good and equitable way of preserving the
traditional Swedish mode of functioning, all the while adapting it to the directive.

Since then, the implementation has not been discussed. Neither have there been really
critical comments from the trade unions. We therefore have the feeling that this works rather
well. To sum up, we can say that the changes which occurred only affected a part of the
workforce, because 90% of Swedish employees are covered by collective conventions. We have
opened up the system a little, but so far the directive has had no major consequences on how
we usually operate in Sweden. It has given us the flexibility that we needed.
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THE IMPLICATIONS OF DIRECTIVE
2002/14/EC

IN BRITAIN

Dr Aristea KOUKIADAKI *
Centre for Business Research

University of Cambridge

Great Britain has been traditionally portrayed as having a distinctive voluntaristic ideology
underpinning its unregulated collective bargaining 1. Starting in 1975 with the legislation on
collective redundancies 2, a piecemeal development of statutory requirements for consultation
took place. However, the right to be consulted was confined to representatives of recognised
trade unions. This approach to representation was condemned by the European Court of
Justice (ECJ) in the 1990s 3 and, as a result, a ‘modified single channel’ 4 emerged, under which
worker representation is primarily conducted by recognised trade unions but, in the absence of
union representation, workers can be represented by elected representatives, who negotiate a
‘workforce agreement’. The implementation of the European Works Councils (EWCs)
94/95/EC Directive 5 in 1999, by the Transnational Information and Consultation of
Employees (TICE) Regulations 6, extended the range of issues on which employees have statu-
tory information and consultation rights through the creation of a standing works council-type
body, albeit of a transnational nature. But, the recent years have witnessed significant decline in
multi-employer, sectoral bargaining, which accelerated rapidly in the mid-1980s, declining trade
union membership and influence, and decrease in the incidence of joint consultative commit-
tees 7.

* University of Cambridge (a.koukiadaki@cbr.cam.ac.uk). The paper draws on: Koukiadaki, A. La Transposition
de la Directive Cadre 2002/14 au Royaume-Uni et l’Héritage du ‘Voluntarisme’, (2009) 7/8 Revue du Droit de Travail,
472. For an in-depth analysis, see A. Koukiadaki, The Reformulation of EC-level Employee Consultation Norms in the
British Systems of Labour Law and Industrial Relations, (2009) 5 International Journal of Law in Context, 393.

1. C. Barnard, ‘Worker Representation in the UK’, ‘Decentralizing Industrial Relations and the Role of Labor Unions
and Employee Representatives’ (The Japan Institute for Labour Policy and Training, 2006).

2. Sections 188-198 of Trade Union and Labour Relations (Consolidation) Act (TULRCA) 1992, as amended.
3. C382/92 and C383/92 Commission of the European Communities v. United Kingdom of Great Britain and Northern

Ireland [1994] I.C.R. 664.
4. P.L. Davies, ‘A Challenge to Single Channel?’, (1994) 23 Industrial Law Journal 272 at 279.
5. Directive 94/45/EC on the establishment of a European works council or a procedure in Community scale

undertakings and Community-scale groups of undertakings for the purposes of informing and consulting employees,
as amended by Directive 97/74/EC.

6. Transnational Information and Consultation of Employees (TICE) Regulations 1999, SI 1999/3323.
7. B. Kersley, C. Alpin, J. Forth, A. Bryson, H. Bewley, G. Dix, and S. Oxenbridge Inside the Workplace: Findings

from the 2004 Workplace Employment Relations Survey, (Routledge, 2006).
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Against this context, the Labour government was called to implement Framework Direc-
tive 2002/14/EC establishing a general framework for informing and consulting employees
(information-consultation directive). The Directive had the potential to transform the nature
and function of employee representation in Britain. First, it envisaged for the first time a
permanent statutory system of employee representation at national level. Secondly, it expanded
the range of information and consultation to cover aspects of managerial prerogative that were
until then not covered by existing legislation or industrial relations practice. Thirdly, its applica-
tion was ‘universal’, i.e. it covered all employees at a given undertaking, irrespective of their
status as union members. Finally, the procedures encouraged by this directive were more
deliberative and cooperative in tone than the traditional pluralist emphasis on conflict of
interest 8. In contrast to earlier EC legislation, the development of the information-
consultation Regulations 2004, which implemented the Directive, was broadly based on a set of
principles agreed between the Department of Trade and Industry (DTI, now BERR) and the
‘two sides of industry’, i.e. the Confederation of British Industry (CBI) and the Trade Union
Congress (TUC). Further, in rejecting a ‘one size fits all’ approach, the information-consultation
Regulations provided employers, trade unions and employees a set of flexible compliance
options to the statutory requirements. However, in its recent report, the Commission (2008) 9

hinted that the regulations’ provisions in respect of the definition and enforceability of the
so-called ‘pre-existing agreements’ (PEAs) and direct forms of information and consultation are
potentially challenging areas in terms of compliance with the Directive. The next section
examines these issues and provides an evaluation of the regulations.

Key transposition issues

The information-consultation directive, whilst laying down the principle of consultation,
contained very few provisions about the way in which the principle was to be implemented,
whether by way of voluntary agreements or fall-back provisions. According to the information-
consultation regulations 10, employers are required to act only when a request for information-
consultation arrangements is made by at least 10% of the workforce 11 but without, unlike the
TICE Regulations, any provision for a representative of the requisite number of employees (for
example, a trade union) to pull a trigger at any time. By contrast, the employer has the right to
pull the trigger at any time. Further, the option to make the Directive’s provisions default rules
was taken up and two main ways of opting out of the default rules were provided, i.e. one
before the trigger was pulled (PEAs) 12 and the other after it (negotiated agreements) 13. In
contrast to the EWC provisions, an agreement counts as ‘PEA’ even if it is negotiated after the
implementation of the Directive into national law. But, while PEAs must have been approved
by the employees, the legislation does not specify what employee approval means 14. Moreover,
where 10% of the workforce wants to hold negotiations on new arrangements, qualifying
existing arrangements can be maintained unless a majority of those who vote in it, as well as at

8. A. Koukiadaki, Reflexive Regulation and the Development of Capabilities: The Impact of the 2002/14/EC Framework
Directive on Information and Consultation of Employees in the UK, PhD thesis (University of Warwick, 2008).

9. Commission, (2008) Communication from the Commission to the Council, the European Parliament, the European
Economic and Social Committee and the Committee of the Regions on the Review of the Application of Directive 2002/14/EC
in the EU (Brussels: COM (2008) 146).

10. The Regulations initially applied (from 6 April 2005) to undertakings with 150 or more employees, but were
extended in two further stages to cover undertakings with at least 100 employees (from April 2007) and then those with
at least 50 (from April 2008) (I&C Regulations 2004, regulation (reg) 3, Schedule (Sch) 1).

11. I&C Regulations 2004, reg 7. This percentage is subject to a minimum of 15 and a maximum of 2,500
employees.

12. I&C Regulations 2004, regs 2 and 8(1).
13. I&C Regulations 2004, regs 2 and 16.
14. The Central Arbitration Committee (CAC) decides on this issue. By contrast, reg 16 stipulates the methods of

approval in the case of a ‘negotiated agreement’.
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least 40% of the workforce endorses the request for new negotiations in a ballot 15. However,
the high level of support required for triggering the obligation to negotiate an information-
consultation agreement where there is a PEA means that voluntary arrangements cannot be
easily challenged, especially in companies where there is no union presence.

Secondly, maximum flexibility is given to the parties in the negotiation of arrangements to
replace the default rules 16. But the statutory requirements concerning the substance of PEAs
and ‘negotiated’ agreements are not always consistent with the provisions of the Directive.
PEAs do not provide for any time frame for informing and consulting employees and they may
not provide for consultation but merely for seeking the views of employees 17. In ‘negotiated
agreements’, the parties are free to ‘set out the circumstances in which employers will inform
and consult their employees’ 18 without however any requirement for ‘consultation with a view
to reaching an agreement’. Crucially, both PEAs and negotiated agreements may provide for the
information to be given to, and the consultation to take place with the employees directly rather
than through their representatives 19. The existence of such direct consultation forms prompts
the application of substantially higher thresholds of support for negotiations over new
information-consultation arrangements to take place 20. Further, in the case of a negotiated
agreement, access to the default rules is blocked for three years 21. As such, the exercise of the
information-consultation rights, via representatives, as envisaged by the directive, may be frus-
trated 22. In line with the directive, the default rules become applicable only as a fallback in
situations where the employer is obliged to initiate negotiations, but fails to do so, or where a
negotiated agreement is not reached within the stipulated time period 23. But, they do not
specify the establishment of a representative body as such, the frequency of meetings, nor
facilities for representatives.

With its company-based collective bargaining system (in contrast to the civil law systems
of continental Europe), a potential difficulty in Britain is that where information-consultation
arrangements are established alongside bargaining arrangements, competition can arise between
the two bodies. There is already an issue of, as Ewing puts it, ‘institutional incoherence’ in the
system of collective representation 24, a problem which, as Bercusson points out 25, is com-
pounded by the ‘multitude of representational possibilities’ in the TICE Regulations. A ‘union
priority’ approach 26 in the information-consultation Regulations would not only avert the
development of competition between the information-consultation arrangements and the
unions, but would also act as a means to access strategic, financial and organisational informa-
tion that would be useful when engaging in collective bargaining. But, no priority to recognised
unions is stipulated in the default rules of the I&C Regulations. Instead, representatives are to
be elected by the entire workforce in a statutory ballot procedure scrutinized by an ‘indepen-
dent ballot supervisor’ 27. The method of selection of employee representatives in PEAs, where
applicable, is determined by the agreement. In ‘negotiated agreements’, ‘any information and
consultation representatives’ would need to be appointed or elected, but the parties would be

15. I&C Regulations 2004, reg 8 (6)(a) and (b).
16. P.L. Davies and M. Freedland, Towards a Flexible Labour Market (Oxford University Press, 2007) at 152.
17. Reg 8(1)(d).
18. Reg. 16(1).
19. I&C Regulations 2004, regs 8(1)(d) and 16(1)(f) respectively. Contrast this to the definition of ‘information’

(art. 2(f)) and ‘consultation’ (art.2(g)) as procedures taking place between the employer and employee representatives.
20. See previous paragraph.
21. Reg 12(1)(a).
22. See n. 16 above at 155.
23. I&C Regulations 2004, reg 19(1).
24. K.D. Ewing, ‘The Future: Unfinished Business?’ in K.D. Ewing, (ed.) Employment Rights at Work: Reviewing the

Employment Relations Act 1999 (Institute of Employment Rights, 2001).
25. B. Bercusson, ‘The European Social Model Comes to Britain’, (2001) 31 Industrial Law Journal, 209.
26. I&C arrangements should base themselves on union structures, see n. 16 above at 147.
27. I&C Regulations 2004, regs 19 and sch 2, para 6.
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free to decide how 28. Union representatives and even external union officers can represent
unionised sections of the workforce in the information-consultation arrangements, if provided
in the agreement. As a result of the absence of any formal role to unions in the legislation,
there is no natural regulatory space within the company which consultative structures may
occupy; 29 competing forms of employee representation, if created, will exist thus side-by-side
in British workplaces and companies.

Finally, the Regulations are, in general, enforced by the CAC with provision for reference
to the Advisory, Conciliation and Arbitration Committee (ACAS) (if the CAC considers that
ACAS could assist) 30, with a right of appeal to the Employment Appeal Tribunal (EAT) on a
point of law 31. But the enforcement regime is only applicable where a negotiated agreement is
reached under the regulations’ procedures, or the default rules apply; in such cases,
employees/representatives may complain to the CAC if the terms of the agreement or the
default rules have not been complied with 32. Instead, any dispute about the operation of the
arrangements arisen from a PEA would need to be dealt with in accordance with any dispute
resolution procedures the agreement itself provides for 33, or by voluntary reference to ACAS’s
conciliation services. Further, remedies are only financial (up to £75,000) and are payable to the
Treasury 34. Unlike redundancy consultation, there is no provision for compensating
employees in respect of whom a failure to consult has occurred.

The impact of the information-consultation regulations on the
British industrial relations system

The introduction of the regulations has acted as a catalyst for the institutionalisation of
information and consultation in organisations where previously collective representation
through the unions was absent, e.g. the voluntary sector. Moreover, the legislation has induced
the formalisation of existing consultative arrangements through the review of existing mecha-
nisms 35. It is thus plausible to suggest that employee representation structures, albeit not in the
form of union recognition and not formalised in the way the Directive envisaged, were already
a significant feature of organisational practice in Britain. Similar to the legislation on EWCs
and trade union recognition, the information-consultation Regulations have driven to some
extent the spread of PEAs reached in order to prevent the application of the standard provi-
sions and less as a consequence of the trigger mechanism being used. As such, the ‘shadow’
effect of the statutory requirements — prompting PEAs — has been more important than its
direct impact, that is, the application of the negotiated agreement option or of the standard
provisions.

But, the procedural conditions attached to the compliance options under the information-
consultation regulations have been generally rather weak. The inadequate design of the
information-consultation regulations, particularly regarding the trigger mechanism, is reflected
in the generally low expectation on the part of employers that their employees would request

28. Reg. 16(1).
29. P. L. Davies, and C. Kilpatrick, ‘UK Worker Representation after Single Channel’, (2004) 33 Industrial Law

Journal, 121 at 127.
30. I&C Regulations, reg 28.
31. I&C Regulations, reg 35(6).
32. This would include a failure on the employer’s side to establish the agreed or required procedure, or, having

established it, a failure to inform and consult in line with the negotiated agreement or the default rules.
33. The dispute may be brought before the courts if the agreement provided for legal enforceability.
34. I&C Regulations, reg 22 (7).
35. A. Koukiadaki, ‘The Reformulation of EC-level Employee Consultation Norms in the British Systems of

Labour Law and Industrial Relations’ (2009) 5 International Journal of Law in Context, 393 at 402.
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negotiations on the establishment of negotiated information-consultation arrangements 36. As
a result of high thresholds, the requirements for statutory employee consultation have been
ignored in many undertakings, limiting in turn the extent to which opportunities can arise for
the integration of employee interests in management decision-making. This is illustrated in the
findings that very few information-consultation arrangements ‘started from scratch’, i.e. in
companies without existing consultative arrangements or unionised workforces. What’s more,
while the coverage of the Regulations extended progressively and now covers all employers
with over fifty employees, the evidence of take-up has become progressively weaker. Most
commentators suggest that there have been few cases of information-consultation arrange-
ments being established or amended in smaller organisations, where dedicated personnel
departments, which are usually aware of legislative developments, are not available 37. Besides,
while being promoted as a means to high workplace performance, direct information-
consultation forms are not considered as a compliance option responsive to the characteristics
of the British system of industrial relations.

Evidence of collective organisation for the establishment or amendment of information-
consultation arrangements is also lacking. As a result of the absence of any formal role for
unions in the legislation, there is no natural regulatory space within the company which
consultative structures may occupy; 38 competing forms of employee representation, if created,
thus exist side-by-side in British workplaces and companies. Despite the rather positive union
stance at policy level and the encouraging results from union officials/representatives surveys,
unions have not, with few exceptions, challenged existing practices or acted proactively to
negotiate information-consultation arrangements. Evidence of collective organisation has only
been provided in regional/sectoral associations, which are usually characterised by the existence
of shared norms of behaviour among actors 39. Further, in cases where PEAs have been
concluded, employee approval for the agreements has sometimes been secured through questio-
nable means, e.g. email. In contrast to the intention of the directive to transcend the unilateral
character of employee involvement initiatives and provide scope for participation to the
employee side, the information-consultation Regulations have surprisingly served as guidelines
for the legitimisation of management as the party responsible for the drafting of the
information-consultation agreements. ‘Substandard’ agreements may be struck down as a result
of the application of the enforcement regime of the Regulations, but the extent to which
employees — taking into account the trigger mechanism — can overturn such agreements in
companies with no existing union recognition, membership or other consultative arrangements
is possibly limited.

Conclusion

In light of the Commission’s review (2008) 40, a number of feasible reforms to the legisla-
tion are considered briefly here. Firstly, the threshold for the 10% trigger mechanism should be
lowered to give employees the opportunity to overturn arrangements that were imposed unila-
terally by management, or prescribed controversially direct methods of information and
consultation. Further, recognised unions or other employee representation bodies should be
allowed to negotiate the conclusion of information-consultation agreements, and a ‘union
priority rule’ should be adopted in the case of the default rules; such amendments would

36. M. Hall, D. Adam and A. Koukiadaki, Results of the WMERF Information and Consultation Survey (University
of Warwick, 2005); see also S. Welfare, ‘A Two-way Process: Informing and Consulting Employees’, (2006) 859
Industrial Relations Services (IRS) Employment Review, 8.

37. W. Coupar, ‘What Next for Information and Consultation?’ (2009) 84 IPA Bulletin, 1.
38. Davies and Kilpatrick,see n. 29 above at 127.
39. See Koukiadaki, n. 35 above at 411.
40. See n. 9 above.
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promote a complementary relation between the union and the information-consultation arran-
gements 41. Finally, the procedural safeguards have to be reinforced against any breach of the
legislation’s requirements by applying the enforcement mechanisms to the PEAs and by
increasing the upper level of sanctions currently available. Such amendments would not only
be compatible with the directive’s requirements for ‘effective, proportionate and dissuasive’
sanctions 42 but could also encourage in the long-term the development of effective social
dialogue at company level.

41. See n. 28 above at 137.
42. Art. 8.
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THE TRANSPOSITION
OF THE DIRECTIVE 2002/14

IN BELGIUM

Michel DE GOLS

Director General
DG Individual Industrial Relations

Belgian Ministry of Labour

I would like to remind you that Belgium is closer to Lille than to England, and that the
characteristics of our system are probably closer to those of a continental system, to the French
one, for example. Certain statements which were made yesterday could lead one to believe that
Belgium is a banana republic; I affirm the very opposite because, as you know, Belgium is not a
Republic but a Kingdom, and because despite global warming, it is very difficult to cultivate
bananas in Belgium.

Let us turn now to some somewhat better founded arguments, and to the analysis of what
has been done to transpose the Directive 2002/14. To be more specific, let us look at the already
existing system which allowed us to largely satisfy the decisions taken by the Council of
Ministers and the Parliament when they adopted the directive. I would like to remind you that
this directive does not oblige the Member States to have one single system of information and
consultation. The Directive 2002/14 requests rather that the Member States have a system
which recognizes the right of individual workers to information-consultation through represen-
tatives. But these representatives may differ in nature, and function in different bodies. So it is
not required to have a single competent body for everyone, and for all topics. This first point
helps to clarify the situation, and obviously makes any comparisons more difficult that we may
like to attempt. Comparative law is a very difficult exercise, because as my presentation will
show it cannot be carried out in a monolithic fashion.

The starting point in Belgium

First of all, let us look at our starting point in Belgium, i.e. what existed before the
beginning of the transposition of Directive 2002/14, because we indeed have a long established
tradition of social dialogue, like Sweden, but also a long established tradition of participation
bodies, whose competences, among others, include the area of worker information and consul-
tation.
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The Workers Council

The first relevant body from the point of view of this Directive 2002/14, and indeed
probably the main body, even it is not the only one, is the workers council, which is kind of the
equivalent of the French workers council. It is a body imposed by the law, so it has a legislative
base, and it has existed in Belgium since the post-war period, i.e. since 1948. It is composed on
the basis of equal representation, i.e. within this body there are on the one hand elected
workers’ representatives, who are put forward for election by workers representative organiza-
tions. There are approximately three workers’ representative organizations in Belgium, and they
are in charge of putting the candidates forward for election by the workers of the company,
whether or not these are affiliated to the trade unions. What is the point of going through the
trade union organizations? The answer lies in the effectiveness of the right to be exercised,
through these people, within the participation bodies. In order to be able to function efficiently,
they need the support of an organization, in this case, a trade union organization, which provides
its representativeswithbothappropriate trainingso that theyunderstandwhat isunderdiscussion,
and consulting and other services so that they can function properly, not in their own interest,
but in the general interest of the workers. On the other hand, there are management representa-
tives, so that both groups can discuss together the questions which arise.

Concerning the competences of these workers councils, I will only describe here the
competences of information and consultation. These competences cover the economic area,
i.e. the workers council receives relatively complete outline information on the economic
situation of the company. Once it has been established, the council is given an overall account
of the situation. Every year it receives an adaptation of this account to the evolution of the
company’s situation, and every quarter it receives an adaptation of the planning so that it has
up to date information, and where applicable, if a problem or major difficulty arises for the
company, intermediate updates are provided for, so that the workers representatives are upda-
ted on the company situation.

There is also a right to information and consultation in the area of employment and
working conditions, as well as other important events. Here also, this is a relatively wide
competence with a similar system, basic information, annual information, quarterly informa-
tion, and updates in the case of out of the ordinary happenings such as collective redundancies,
restructurings, sales, etc... There are particular provisions for such circumstances. To sum up,
the workers council is given a role each time there are changes in structure, which correspond in
particular to the directives on the collective redundancies, closures of companies, transfers, etc.
All this is part of the competence of the workers council.

With respect to the information on economic and financial affairs, to ensure the even
greater efficacy of this mission, the workers representatives are aided by that what we call a
‘‘company auditor’’, i.e. an independent person with technical knowledge of accounting and
economy who can inform the workers representatives on the implications of the information
provided. This ‘‘company auditor’’ is not just useful for the workers; he also has a role in
informing the minority company shareholders who may also need to be protected.

The workers councils are supposed to be implemented when there are at least 100 workers
employed in the technical operational unit. A short practical explanation on the scope of the
provision and its effectiveness: there is in Belgium a phenomenon which I think is relatively rare
in Europe, and even more so in the world, that of social elections. That is, the workers
representatives in the workers councils are elected during the social elections, held every four
years, for all companies, and during the same period. The system is slightly similar to that of
the French municipal elections, whereby the municipal councils are all renewed at the same
time in all French administrative districts. This system allows for a much greater follow-up of
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the workers during these elections. The last elections took place in 2008, and the next ones will
be in 2012. After these elections we have relatively precise figures, and I can therefore tell you
that following the 2008 elections, 3,300 workers councils were established in Belgium, 10% of
which were established in companies with a workforce of between 50 and 100, i.e. below the
standard of 100 workers. Why is this? Because a company which, at a given moment, has
exceeded 100 workers and which afterwards drops slightly below 100 workers is required to
maintain its workers council until the workforce drops below 50 workers. This is in order to
prevent a company which, at a particular moment in time, employs 120 workers, from thinking
of dropping back down to 99 in order to avoid the social elections. This is not possible because
it would need to drop down to below 50, and this would be much more difficult economically.
So there are 3,300 workers councils, which cover at present 1.15 million workers, i.e. approxi-
mately 45% of the workers employed in the private sector. All these people are represented in a
functioning workers council. If we extend this coverage to include those covered by the other
elected body, the committee for prevention, we come to a figure of approximately 1.35 million
workers covered by a dialogue system. So, well over 50% of workers are effectively covered by
these types of body.

The trade union delegation

I now turn to the second body, because there is no obligation in the directive to just have
one; there can be several. And the other body that we have is the trade union delegation which
is composed solely of workers representatives designated by the trade union organizations, or
elected during the social elections. In principle, the competences of the trade union delegation
are different, i.e. in a large company, there is a workers committee with its missions, and there is
the trade union delegation with other missions which are essentially missions of demands, of
collective bargaining and support of individual workers. So the trade union delegate can help
his member in the case of disciplinary or other action, but, and this is what interests us here,
when there is no workers council, this trade union delegation will carry out a part of the role of
a workers council and therefore carry out a mission of information and consultation with the
management. This mission is carried out effectively in the social area, so the trade union
delegation takes up all of the competences of the workers council in the area of social
information and on the working conditions when there is no workers council, and it also takes
up its missions in that what concerns changes in structure, i.e. collective redundancies, trans-
fers, etc... So, all these competences are taken up by the trade union delegation. Otherwise, the
trade union delegation also takes up the competences of the committee for prevention and
safety at work when the company does not have one. In fact, the only area not covered by this
trade union delegation, when it carries out its activity in a subsidiary way, is economic informa-
tion. It was not given this mission before the transposition of Directive 2002/14.

The trade union delegations should be implemented according to the thresholds and
practical arrangements determined by the sectoral labour collective conventions. So there is no
official threshold, but when we examine the collective conventions in all the sectors, it is clear
that the trade union delegations should be implemented according to the thresholds which vary
more or less from five to fifty workers, depending on the sector, but as a general rule there is the
right to the implementation of a trade union delegation at around 20 — 30 workers, on the
condition that it is requested, because a request is required for this step.

The committee for prevention and protection at work

Finally, we also have a committee for prevention and protection in the workplace. It is also
composed of elected workers’ representatives and management representatives. The difference
is obviously the competence; in this case, it is a competence of information and consultation in
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the area of well-being in the workplace (health and safety). The committee is supposed to be
implemented when there are at least 50 workers employed in a technical operational unit.

So, with this situation as a starting point, what did we need to do to transpose the directive
correctly? Concerning the problem of thresholds, I mentioned a threshold of 100 workers for
the councils and 50 workers for the committees. In principle, this threshold is applied at the
level of the technical operational unit, i.e. the establishment. However, we have a rule in
Belgium which says that if there are establishments with a workforce below the requirement of
50 or 100 workers, they should be joined together to ensure that at the level of the legal entity,
which employs at least 100 workers for the councils or 50 for the committees, a common
council or committee is implemented. In other words, if we look at the rule in the opposite
way, when there are at least 50 workers employed in an undertaking in a legal entity, it is certain
that there will be a prevention committee, and when there are at least 100 workers employed in
an undertaking in a legal entity, it is certain that there will be a workers council. In very large
companies, there may be several councils or committees, but there is at least one, so the
workers have the possibility to exercise their individual right to information-consultation
through representatives established in the company.

What does the directive require of the Member States?

To ensure that the right to information and consultation is exercised

We first have to ensure the exercise of the right to information and consultation by means
of representatives. So we need direct workers representatives to comply with the provisions
provided for by Directive 2002/14. This right applies to at least three areas:

— the evolution of the economic situation of the company;

— the social situation of the company, i.e. the structure and evolution of the employ-
ment;

— the decisions susceptible to result in important changes and, in particular, collective
redundancies and company transfers.

This is what we have to do at the basic level.

Thresholds established by the directive

Now, who should do this? It was on this point that the discussion started in Belgium.
If you look at Belgium, you can see that the directive proposes two alternative thresholds:

— either a threshold of 50 workers employed in an undertaking in the sense of a legal
entity;

— or a threshold of 20 workers employed in an establishment.

If we look at these conditions in a historic context, those who followed the development
and the negotiation of the directive will remember that the first proposition of the Commis-
sion only specified a threshold of 50 workers per legal entity. Organising the procedure within
this threshold was obviously the problem of the Member States. The second threshold came
afterwards, why? To satisfy the situation of countries that did not have a threshold at the level
of a legal entity, and who only had thresholds at the level of the establishment. It obviously
seemed unfair that in such a country, when we have a lot of establishments which do not satisfy
the standard provided for, we end up with a situation where finally the legal entity employs a lot
of workers but as it employs them in a fractioned way in a lot of establishments, there would be
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no obligation to implement a workers council or another procedure provided for by the
directive. And that was notably the case of Germany. That was the reason for the second
threshold, so that those countries unable to prove that there is no obligation to implement a
procedure or a body at the level of the legal entity, or at least when the legal entity has reached a
certain level of workers, should apply a lower threshold per establishment, in order to prevent
the coverage of the directive from being fundamentally different from one country to another.
So it is an alternative. And you will have understood that Belgium satisfied the first require-
ment, i.e. that of the 50 workers employed in the legal entity, because it is possible to combine
the establishments in order to form just one body.

The situation in Belgium at the moment of beginning the transposition

To sum up:

— in companies of 100 workers or more, there was no problem, we conformed perfectly
to the directive, there was a body, the workers council, whose competences correspon-
ded to those of the directive;

— in companies of between 50 and 99 workers, there is the right to the implementation
of a trade union delegation. There was however the potential problem, as I have
already pointed out, that the trade union delegation had no right to economic informa-
tion;

— in companies of less than 50 workers, there was also a right to information-
consultation, which however could not be exercised within this framework.

Conflicting opinions of social partners

The social partners were asked their opinion, because in Belgium when there is a problem
like this we always turn first to the social partners, and there followed three years of discussions
not unlike the situation on the front during the Great War (World War I), i.e. an advance from
time to time of a meter or two, but mainly everyone remained in the trenches. So the differen-
ces in opinion were still there in 2005, in particular on the problem of thresholds which I have
already explained.

The employers considered that the directive only applied to legal entities employing at
least 50 workers, and therefore, they effectively acknowledged that there was a problem for the
economic information in companies of a workforce of between 50 and 99 workers.

The trade union organizations demanded that a right to information-consultation be exer-
cised in the establishments from the moment that they employ 20 workers and this brings us to
the problem of trade union representation in small and medium-sized companies.

So, when there is disagreement among the social partners in Belgium, the decision goes
back to the government, but as it was a coalition government where the same tendencies were
to be found as among the social partners, there resulted a similar situation of deadlock, i.e.
another war in the trenches, with one side and then the other advancing a meter forward, from
time to time. To end this war, the European Court of Justice condemned Belgium for incom-
plete transposition on 29 March 2007. By incomplete, I mean the problem of economic and
financial information in companies of between 50 and 99 workers. This development provided
greater motivation to resolve the problem, and resulted in pressure from the government,
because non-respect of Community provisions is not good for a country’s reputation. Also, it
exist at European level the possibility of a system of daily fines for such delays. The European
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Commission was able to ask to the European Court of Justice to insist on the application of
these fines, something we wanted to avoid, as we were facing budgetary difficulties.

So the government put pressure on the social partners to find a solution, and on 23
November 2007, some months after the decision of the European Court of Justice, the social
partners produced an agreement for the transposition of the directive, which was gladly accep-
ted by the government. The proposed solution — on a transitory basis, because an evaluation is
planned for 2010 — was to transfer the right to information and consultation of the workers in
the economic area to the committee for prevention and protection at work, because we have
these committees in companies of between 50 and 99 workers.

The transposition of the directive

So we carried out the transposition of the directive and we even did better because in the
agreement of the social partners, we also found a complementary solution for companies of
less than 50 workers. There is an obligation, which in fact goes beyond the minimum provided
for by the directive, that the trade union delegations of these companies are provided with a
minimum amount of information on the economic situation. For other areas it is not neces-
sary, because the trade union delegation assumes in any case all the competences of the workers
council, and all the trade union delegations of companies employing less than 50 workers have
exactly the same competences as the other workers representatives in the workers councils, at
least in the area of information and consultation.

So, our system of workers councils and committees for prevention was adapted by a law of
23 April 2008, in order to shift these particular competences in the area of economic informa-
tion towards the committees in companies of between 50 and 99 workers. In companies of
between 50 and 99 workers, the committee receives:

— on establishment (every four years): basic information on the economic situation of the
company:
Ê (legal) status of the company
Ê competitive position of the company on the market
Ê production and productivity
Ê program and future prospects

— Every year:
Ê the balance sheet
Ê profit and loss account
Ê the management report

This information is examined during a special meeting of the committee.

So I hope that I have demonstrated that the situation in Belgium is not as catastrophic as
one might think, and that we do have a long tradition of social dialogue, but also that it is much
more difficult to adapt existing systems to a directive, to adapt systems which may far exceed
the minimum requirements of the directive, both legal and practical, to new demands. It is a lot
easier to simply copy a new directive, there is nothing easier than to transpose a directive in a
subject which is not regulated before, you just have to take it and copy it. It is a lot more
difficult to adapt it. You are certainly familiar with the situation in the Maison de l’Europe area,
it is full of old hotels, and it is a lot more difficult to renovate them than to construct a new
high-rise building outside Paris. But we want to respect the spirit and the experience that we
acquired in these old buildings. We could possibly destroy them and replace them with high-
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rise buildings, but I do not think that they would have the same character. This is a similar
problem. We saw than problems in the transposition of the directive arose mainly in countries
who already had a tradition in the field a tradition that needed to be adapted to the directive.
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In order to understand the specific situation of the CEE countries one must be aware of a
fundamental difference in comparison with Western Europe where the end of the II WW was
the beginning of fast development of ‘‘industrial democracy’’ in companies and the strengthe-
ning of the workers’ representation. On the other side of the Iron Curtain the situation was
opposite. Restricting civil freedoms went hand in hand with depriving the workers of their
influence in companies despite older traditions that existed e.g. in former Czechoslovakia,
where legally recognised workers’ councils were already operating in 1920′ s. In the communist
system there were official workers’ representation bodies, however they were fictitious just like
the most of institutions created to simulate similar — by the name — bodies existing in the
western democracy.

Establishement of a general framework for information-
consultation

After 1989 the framework of industrial relations in Poland had to be created anew, and it
took place in difficult conditions. The elites were fascinated by the neoliberal model, restructu-
ring and privatisation on unrecorded scale made the trade unions weaken. Union membership
decreased and presently it is only about 17%. The employers were strongly opposed to the
attempts to organise workers in new private companies. So-called employees’ councils (with
some participation rights) existed only in state enterprises.

Under those circonstances one might think that the idea of implementing a general
framework for information and consultation should have been broadly supported by trade
unions. That was not the case. Polish trade unions were concerned by the perspective of double
workers’ representation at the company level. In their opinion that might have led to disastrous
and unnecessary competition. The concern was caused by Hungarian experience, where open
competition took place between unions and councils after the implementation of dual repre-
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sentation system in 1992. It is worth to mention that the situation in Hungary was aggravated
temporarily by the government allowing the councils to bargain collectively. That was not a
good message for trade unions.

On the other hand, Polish employers were not delighted with the idea of granting any
additional collective rights for the workers. Some of them were of the opinion that it could
limit their autonomy of management. Liberally-oriented politicians shared this view.

Therefore the implementation of the Directive 2002/14 was postponed as long as possible.
Only after intervention from the European Commission a regulation was adopted in 2006,
consisting in a compromise between unions and employers. In exchange for granting represen-
tative trade union organisations the right to establish works councils composed of their reps
the unions resigned from obligatory financing such councils by the employers. In companies
without trade unions the councils were to be elected by workers.

As it turned out, the agreement between social partners did not survive. On one hand, the
unions’ controlled works councils realised that without company financing were unable to
work properly (e.g. to order expertise necessary for information and consultation procedures).
On the other hand, one of the employers’ organisations rejected the agreement and put the case
to the Constitutional Tribunal. The court decided that privileged position of unions violated
negative trade union freedom and the entire act had to change.

So the law changed — the unions can not establish works councils only by themselves, but
the entire financing of the councils was transferred onto the employers.

A period of transition between the old and the new law.

Presently, we are in a period between the old law and the new one. According to present
regulations councils may be established in companies employing 50 or more workers and are to
be elected by all workers. There is no privileged position for trade unions.

At the moment, there are about 3000 works councils in Poland and additionally in about 4
thousand companies trade unions and employers came to separate agreements on information
and consultation procedures (as it was possible before the act was passed). The process of
establishing new councils is continuing. It’s worth to mention that in the majority of cases such
bodies are being created in companies with trade union’s presence.

How will the Directive 2002/14 influence the industrial relations in Poland? It seems this
could be the start for a deep transformation in this area and a new quality of dialogue on
company level.

Effects for the employees

The right to information and consultation is visibly strengthened. In Polish legal system,
trade unions have the right to be informed by the employer in restricted circumstances:
collective agreement negotiations, transfer of the company or group redundancies. Implemen-
tation of the Directive gives the opportunity to receive information on a broader scale and
continuously. Better informed workers expressing their opinions on the situation of the com-
pany may be a good partner and not an adversary for the employer. For the unions, the
possibility to acquire — through the councils — additional information may give additional
strength in collective bargaining. Also closer co-operation between trade unions at company
level became necessary in order to influence works councils.
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Effects for the employers

Transnational corporations operating in Poland have various interpretation of what dialo-
gue on the company level means, but they usually perceive it (especially under the pressure
from trade unions) as a added value in social responsibility strategies. Works councils and
introducing information-consultation procedures at local level can become a natural and useful
supplement to the dialogue at the European Works Councils level.

Polish private employers, usually running their business from scratch, almost always per-
ceived them as their own private property, including the workers. Thus, they refused to give a
say to the workers in the company matters. This is the place where trade unions find it next to
impossible to organise workers, and where workers’ rights are violated most often. The neces-
sity of implementing the framework for I&C may have essential educational value for such
employers and convince them about profits arising from co-operation with the workers repre-
sentatives.

The future

The basic question is whether the quality of the dialogue based on the Directive 2002/14
will be satisfactory. Short-term experience shows that we are at the beginning of the road. In
many cases the information presented by the employer is far from being the minimum obliga-
tory information and confidentiality rules too often serve as an excuse for limitation of its
scope. Real consultation is still rare and not conducted in due time.

However, it is important that trade unions, quite sceptic at the beginning, are now very
active in educational process concerning for information and consultation. Training for union
leaders, including preparation for basic and more advanced economic analysis of company
data, is organised as a part of broader educational scheme. Legal assistance is offered for works
councils members. The unions realised that these bodies both present new opportunities and
pose new challenges, such as the necessity of mutual co-operation and winning support of
broader group of non-unionised workers.

From a more general aspect it seems that the Directive 2002/14 can be beneficial for the
development of the whole of industrial relations in so-called new member states. This may be
an impulse for better dialogue, especially where there has been none before due to weakness of
trade unions and negative approach of the employers. As a result an opportunity for deve-
loping a real ‘‘industrial democracy’’ in these countries presents itself what only can cause a
positive spill-over effect as far as principles of the European Social Model are concerned.
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I. Introduction

Europe has a long tradition of employee information and consultation. This can draw on
Number 17 of the 1989 Community Charter of Fundamental Social Rights for Workers, and
now also on Article 27 of the Charter of Fundamental Rights of the European Union which
came into force together with the Lisbon Treaty on 1 December 2009. However, earlier Com-
munity legislation only dealt with particular situations (collective redundancies 1, transfer of
undertakings 2, occupational safety and health 3), issues transcending national borders (Euro-
pean Works Councils 4) or particular legal forms (European Society 5, European Cooperative
Society 6). On the contrary, the Directive 2002/14/EC created for the first time a general legal
framework for information and consultation of employees in the European Community. So it

1. Art. 2 Directive 98/59/EC (originally Directive 75/129//EEC).
2. Art. 7 Directive 2001/23/EC (originally Directive 77/187//EEC).
3. Art. 11 Directive 89/391/EEC.
4. Directive 2009/38/EC (originally Directive 94/45/EC).
5. Directive 2001/86/EC.
6. Directive 2003/72/EC.
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is for good reason that it has been described as a ‘‘breakthrough on the road to a Constitution
for a European Undertaking’’ 7.

Both the Directive (including its drafts) and the consequences for German law have been
subject to intense debate in German labour law doctrine 8. Most authors have come to the
conclusion that the German Works Constitution Act (Betriebsverfassungsgesetz or BetrVG) only
needed a comparatively minor adaptation. Consequently, the effects of the Directive on Ger-
man law and on industrial relations in Germany have been comparatively minor so far, at least
at first glance.

The main reason for this is because German industrial relations have a legal base 9, which
was developed over several decades. This legislation gives the Works Councils (Betriebsräte), as a
representative voice for the employees, the possibility of influencing employer decisions in
many areas. The German Works Constitution Act (BetrVG in German) contains in particular
real rights of co-determination and excludes, for certain topics, the right of sole decision of the
employer.

The Directive 2002/14/EC, in comparison, only provides for employee information and
consultation. The consultation does involve, according to Article 2, letter (g) of Directive
2002/14/EC, the exchange of views and establishment of dialogue between the employees’
representatives and the employer. This is more than a simple consultation in the sense of the
German concept, so ‘‘deliberation’’ would be a better term 10. However, regarding the intensity
of the employee participation, the Directive is behind the present level of the German legisla-
tion in certain areas.

Also, as Directive 2002/14/EC takes up terms and principles of the German Works Consti-
tution Act in several areas, it does not seem to bring many new aspects. For example, the
principle laid out in Article 1, Paragraph 3 of the Directive, that the practical arrangements for
employee information and consultation should be defined or implemented ‘‘in a spirit of
cooperation’’ by the employer and the employees’ representatives, taking into account the
interests of both the undertaking or establishment and of the employees, is to be found in a
similar form in § (Part) 2 Paragraph 1 of the BetrVG (Principle of cooperation in good faith).
The provision, contained further on, in Article 3 Paragraph 2 of the Directive, that the Member
States can provide exceptional provisions for certain undertakings of a ‘‘specific nature’’, is
clearly modelled on § 118 Paragraph 1 of the BetrVG. Finally, the provisions in Article 6,
Paragraphs 1 and 2 of the Directive about the protection of the confidentiality of infor-
mation are conform to the concept contained in §§ (Parts) 79 and 106 Paragraph 2, p. 1 of the
BetrVG.

However, a closer examination will reveal some significant differences, which will be dis-
cussed in detail in the following sections.

7. Reichold, NZA 2003, 289.
8. See the bibliography at the end of this paper. Informative from a French point of view Rémy, La Directive

2002/14/CE et le droit allemand, in: Revue de Droit du Travail (DR) 2009, 538-546.
9. The beginnings go back to the 19th century. Some other important stages include the Betriebsrätegesetz (Works

Councils Act) of 1920, the Betriebsverfassungsgesetz (Works Constitution Act) of both 1952 and 1972 and the
Betriebsverfassungsreformgesetz (Works Constitution Reform Act) of 2001.

10. Bonin, AuR 2004, 321, 324; Franzen, Festschrift (honorary publication) Birk, 2008, 97, 100; Reichold,
NZA 2003, 289, 296.
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II. A fundamental change in social dialogue?

First of all, the recitals of Directive 2002/14/EC express in several places that employee
information and consultation does not just contribute to social protection, but also has a role
to play in processes of evolution in undertakings and establishments 11. The inclusion of the
employee in these processes is regarded as a competitive advantage for the European economy.
This reflects a policy which is also expressed in various other documents of European institu-
tions 12.

The association of employee participation with increased competitiveness of undertakings
does not correspond, at least from a historical point of view, with the German legal tradition.
The Works Constitution Act is traditionally seen as being based rather on the principle of
limiting the employee’s dependence, the result of him being obliged to follow orders and to
become part of an organisational structure determined by others 13. However, one of the
points given special emphasis by the legislator during the last major reform of the Works
Constitution Act in 2001 was that Works Councils nowadays should no longer simply react to
concrete proposals of the employer, but should also be increasingly involved in planning and
deciding the undertaking’s direction 14. It is also generally accepted that employees knowing
that their interests are represented, and Works Councils ensuring that employee interests are
taken into account in company decisions, can only be beneficial for the productivity, and
consequently for the competitiveness of German undertakings 15. Apart from this theory, it is
clear that in the German context, Works Councils in many large undertakings are regarded not
just as a counter-power to the employer, but rather as a business partner with an understanding
of economic contexts and requirements. There is already some discussion of a movement
towards the development of co-management 16.

Evidence of this approach is provided by the numerous company work alliances and
location securing agreements which have come about in recent years between employers and
employees of undertakings in difficulty. However, we also have to consider that the basic
principles of working conditions (work time and work remuneration) are largely regulated in
Germany by standard agreements, and a worsening of standard working conditions due to
economic difficulties of a given undertaking is negotiated first and foremost between the
employer and the trade union in question. It can also be increasingly observed that when an
undertaking is required to impose a social action plan in order to redress economic disadvanta-
ges, and employees are threatened with the closure of their company 17, a greater attention is
given to the redeployment of the affected employees in new activities.

However, the changes of co-decision culture and of social dialogue depend above all on
practical needs and only to a lesser extent on changes in legal structures. So they can hardly be
attributed to the Reform of the German Works Constitution Act or to Directive 2002/14/EC.

11. Recitals 7, 8, 9, 10, 11, 12, 13 and 14.
12. See, for example, the European Commission Green Paper ‘‘Partnership for a new organization of work’’,

COM (97) 128 final.
13. For example, Wiese, in: Kommentar zum Betriebsverfassungsgesetz (Comment to the German Works Constitu-

tion Act) Volume I, 9. Edition, 2010, Introduction. Line number 72; in detail Reichold, Betriebsverfassung als Sozialpri-
vatrecht, 1995, 486 ff.

14. German Bundestag Paper of 2.4.2001, 14/5741, p. 24.
15. German Bundestag Paper of 2.4.2001, 14/5741, p. 3.
16. Compare Müller-Jentsch/Seitz, Betriebsräte gewinnen Konturen. Ergebnisse einer Betriebsräte-Befragung im

Maschinenbau, in: Industrielle Beziehungen, 1998, 361-387.
17. Compare § 112 BetrVG.
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III. Legal consequences and problem areas

1. The lack of transposition legislation

From a legal point of view, it is first to be noted that the German legislator refrained from
carrying out an independent transposition of the Directive 2002/14/EC, assuming that the
German Works Constitution Act in force satisfied the principles of the Directive, and did not
require any adaptation 18.

A more in-depth analysis of the individual provisions shows that this evaluation is
mainly correct, but that the Works Constitution Act requires modification in certain periphe-
ral areas.

2. Information and consultation: for whom?

The first problem is due to the fact that the German Works Constitution Act basically
provides for two different bodies, which are to be informed and consulted in a timely and
thorough way on employer plans. First of all, there are the Works Councils (Betriebsräte), which
regardless of the employer’s wishes, can be elected from the workforce in any undertaking
with, as a rule, at least five permanent employees eligible to vote, three of which must be eligible
for election (§ 1 Paragraph 1 p. 1 of the BetrVG). Secondly, an Economic Affairs Council
(Wirtschaftsausschuss) should generally be formed in all undertakings of over 100 permanently
employed workers (§ 106 Paragraph 1 p. 1 of the BetrVG). But, according to the system of the
Works Constitution Act, the employer is obliged to share a lot of important information only
with the Economic Affairs Council and not with the Works Council. This brings up the
question of whether the Economic Affairs Council can also be regarded as a representative of
the employees as defined by Article 2 letter (e) of Directive 2002/14/EC.

To answer this question, we first have to examine the legal nature of the Economic Affairs
Council. This is an auxiliary body of the Works Council and has the task of deliberating
economic affairs with the undertaking and informing the Works Council (§§ 106 Paragraph 1 p.
2, 108 Paragraph 4 of the BetrVG). It is not directly elected by the employees. Instead, the
members of the Economic Affairs Council are chosen by the Works Council (§ 107 Paragraph 2
of the BetrVG). Even if only one member of the Economic Affairs Council must also be a
member of the Works Council, this is a means of ensuring the considerable influence of the
Works Council on the composition of the council. A further example of the close interlocking
of the Works Council and Economic Affairs Council is the fact that the Works Council can
decide, if the majority is in favour, to transfer the tasks of the Economic Affairs Council to a
committee of the Works Council (§ 107 Paragraph 3 of the BetrVG).

As Article 2, letter (e) of Directive 2002/14/EC does not make any specific demands on the
quality of employee representatives, but rather refers to the legal provisions of each country,
there is no doubt that the members of the Economic Affairs Council can also be called
employee representatives 19.

3. Subjects for information and consultation

Article 4 of Directive 2002/14/EC contains various subjects for the information and
consultation of the employees’ representatives.

18. See COM (2008) 146 final, p. 4.
19. Idem Bonin, AuR 2004, 321, 323 Footnote 25; Franzen, Festschrift Birk, 2008, 97, 104 f.; Reichold, NZA 2003,

289, 299.
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Article 4, Paragraph 2, point (a) of Directive 2002/14/EC mentions (only) the information
(and not the consultation) about the latest development and the probable evolution of the
activity and of the economic situation of the undertaking or establishment. These matters are
easily covered by the § 106 Abs. 3 No. 1-9 of the BetrVG, which refers specifically to the
economic and financial situation of the undertaking, and also lists a number of situations,
about which the Economic Affairs Council is to be informed in a timely manner by the
employer. Any situations not covered are provided for by the obligation to inform in the
blanket clause of § 106 Paragraph 3 No. 10 of the BetrVG 20.

Article 4, Paragraph 2 letter (b) of Directive 2002/14/EC describes as the subjects of
information and consultation: the situation, structure and probable development of employ-
ment within the undertaking or establishment and any anticipatory measures envisaged, in
particular where there is a threat to employment. The transposition of this guideline of
Community legislation occurs first and foremost through § 92 of the BetrVG, which gives the
Works Council a right to information and consultation with regard to personnel planning. This
provision is accompanied by further participation rights of the Works Council according to
the §§ 92a and following of the BetrVG (including a guarantee of employment) and the §§ 96
and following of the BetrVG (vocational training) 21.

Article 4, Paragraph 2 letter (c) of Directive 2002/14/EC demands finally information and
consultation on decisions likely to lead to substantial changes in work organisation or in
contractual relations. This disposition is largely transposed by § 90 and the §§ 111 and following
of the BetrVG, which provide the Works Council with a right to information and consultation
when there are organisational-related work restructurings or company changes, such as closure
or significant changes of the company organisation. Concerning the collective redundancies
included in Article 4 Paragraph 2 letter (c) in connection with Article 9 Paragraph 1 of Directive
2002/14/EC in the sense of Directive 98/59/EC, there is an additional obligation of information
and consultation according to § 17 Paragraph 2 Kündigungsschutzgesetz (Employment Protection
Act).

A certain problem arises with the transfer of undertakings also included in Article 4,
Paragraph 2, letter (c) in connection with Article 9, Paragraph 1 of Directive 2002/14/EC in the
sense of Directive 2001/23/EC. A transfer as such, not involving a fundamental change of the
work organisation, does not, according to the constant jurisdiction of the German Federal
Labour Court (Bundesarbeitsgericht or BAG) come under the §§ 111 and following of the
BetrVG 22. However, this problem is resolved in that the transfer of an undertaking can be
included under the blanket clause of § 106 Paragraph 3 No. 10 of the BetrVG and the employer
must therefore inform and consult the Economic Affairs Council 23.

Another problem is that Article 4, Paragraph 4 letter (e) of Directive 2002/14/EC specifies
an agreement with the employer as the aim in such cases described in Paragraph 2, letter (c).
Also, the Works Constitution Act does not explicitly authorise the Economic Affairs Council
(unlike the Works Council) to come to an understanding with the employer. As the Works
Constitution Act does not forbid such understandings, and the Economic Affairs Council can
influence the Works Council to make an agreement with the employer, the transposition of the
directive is sufficient 24.

20. Bonin, AuR 2004, 321, 324; Franzen, Festschrift Birk, 2008, 97, 102.
21. Bonin, AuR 2004, 321, 324 f.; Franzen, Festschrift Birk, 2008, 97, 103; Reichold, NZA 2003, 289, 298.
22. Cf. BAG (German Federal Labour Court) of 16.6.1987 — 1 ABR 41/85 — AP BetrVG 1972 § 111 No. 19; BAG

of 10.12.1996 — 1 ABR 32/96 — AP BetrVG 1972 § 112 No. 110; BAG of 19.1.1999 — 1 AZR 342/98 — AP BetrVG
1972 § 113 No. 37; BAG of 25.1.2000 — 1 ABR 1/99 — AP BetrVG 1972 § 112 No. 137; BAG of 31.1.2008 — 8 AZR
1116/06 — AP § 613 a German Civil Code Notification No. 2.

23. Bonin, AuR 2004, 321, 326; Franzen, Festschrift Birk, 2008, 97, 103.
24. Idem Bonin, AuR 2004, 321, 326; other viewpoint Karthaus, AuR 2007, 114, 117 f.
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4. Scope

It is generally agreed that the main problem concerns the area of application. The provi-
sion for applicability of Directive 2002/14/EC contained in Article 3, Paragraph 1 is a
workforce-size threshold of either undertakings with at least 50 employees (letter a), or establis-
hments with at least 20 employees (letter b).

As already mentioned, according to German law, an Economic Affairs Council should
generally be formed in all undertakings of over 100 permanently employed workers. In a
decision taken before the Directive 2002/14/EC came into force, the German Federal Labour
Court explicitly rejected that a Works Council in a smaller undertaking can benefit from the
information and consultation rights of the Economic Affairs Council 25. In a later decision
before the expiration of the allowed time for the transposition, the Federal Labour Court
upheld this viewpoint, without any reference to the Directive 2002/14/EC which had in the
meantime been issued 26. In the context of the Directive, this caused a problem because the
principle of the Community law in the German Works Constitution Act could only be
transposed in the proper fashion through the inclusion of the competences of the Economic
Affairs Council.

A part of the German literature tries to resolve the problem through an interpretation
conform to the directive, i.e. it interprets the general right to information according to
§ 80 Paragraph 2 of the BetrVG in such a way as to mean that in undertakings with
50-100 employees, the Works Council has the rights of an Economic Affairs Council 27. A
more transparent possibility would be to explicitly transpose the competences of the Economic
Affairs Council to the Works Council in such cases through a legal ruling 28. The German
legislator could use for this the regulation of § 109a of the BetrVG, which takes the same path.
Another alternative would be to lower the workforce-size threshold for the formation of an
Economic Affairs Council to 50 employees 29.

5. Protection of rights

The last question concerns remedy. According to Article 8, Paragraph 1 of Directive
2002/14/EC, suitable procedures should be available to the employee representatives to ensure
that the obligations arising from the directive are fulfilled.

It has long been a subject of discussion in German law whether the Works Council can
demand that the employer should refrain from carrying out a change in the undertaking as long
as the information and consultation procedure has not been completed. The courts of first
instance treat this question in very different ways. A clarification at the highest judicial level,
the Federal Labour Court, has not yet been made. Interestingly, there are an increasing number
of courts 30 and authors 31, who use Article 8, Paragraph 1 of Directive 2002/14/EC to support
such injunctive relief. Others 32 maintain that the sanctions normally provided for in the Works

25. BAG of 5.2.1991 — 1 ABR 24/90 — AP BetrVG 1972 § 106 No. 10.
26. BAG of 7.4.2004 — 7 ABR 41/03 — AP BetrVG 1972 § 106 No. 17.
27. Oetker/Schubert, Europäisches Arbeits- und Sozialrecht (EAS) (European labour Law and Social Security law),

B 8300 (February 2007) Line number 358.
28. In favour Franzen, Festschrift Birk, 2008, 97, 105; Weber, (honorary publication) Konzen, 2006, 921, 931.
29. Ritter, Economic Affairs Council, p. 236 ff.
30. LAG (Higher Labour Court) Schleswig-Holstein of 20.7.2007 — 3 TaBVGa 1/07 — NZA-RR 2008, 244;

LAG Hamm of 30.4.2008 — 13 TaBVGa 8/08 — juris; LAG Munich of 22.12.2008 — 6 TaBVGa 6/08 — AuR 2009,
142.

31. Fauser/Nacken, NZA 2006, 1136, 1142 f.; Karthaus, AuR 2007, 114, 119 f.; Kohte, Festschrift Richardi, 2007,
601, 611 ff.

32. Bauer/Krieger, BB 2010, 53, 54 f.; Lipinski/Reinhardt, NZA 2009, 1184, 1187 ff.; Riesenhuber, Europäisches
Arbeitsrecht, 2009, § 28 Line number 34.; Weber, AuR 2008, 365, 379 f.
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Constitution Act against an employer for non-respect of his obligation to ensure participation
of the Works Council in the event of a change in company situation, are sufficient. As the
employer in such a case is obliged by § 113 Paragraph 3 of the BetrVG to provide compensation
for the ensuing disadvantages, it can be argued that the Works Council does not also need to be
granted injunctive relief.

Article 8 Paragraph 2 of Directive 2002/14/EC calls for effective, proportionate and dissua-
sive sanctions in the event of infringement of the directive by the employer. German law
provides — as already mentioned — according to § 113 Paragraph 3 of the BetrVG what is
known as disadvantage compensation if the employer carries out a company change without
first having tried to achieve a reconcilement of interests with the Works Council. On the other
hand, in such a case, the giving of notice is not ineffective. Some authors think that one could
possibly conclude from certain decisions of the European Court of Justice 33 and especially of
the European Court of First Instance 34 that a consultation process which is non-existent or
lacking renders the measures undertaken by the employer illegal 35. But an argument against
this idea is the fact that such a solution, although present in the original draft of the directive 36,
was not included in the final text of the Directive 2002/14/EC.

IV. Conclusion

In the light of the already highly developed legal base provided by the German Works
Constitution Act, Directive 2002/14/EC has not had any major effect on social dialogue in
Germany. However, concerning the area of application, the German Works Constitution Act
undoubtedly requires adaptation in order to conform to the legal Community guidelines. In
addition, the Directive 2002/14/EC encourages the development of a certain dynamic process,
in that it particularly inspires the courts to develop German legislation in a certain direction,
with the aim of making effective the right of the Works Council to information and consulta-
tion when an undertaking undergoes changes.
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I would like to start by thanking the organizers for the invitation. In my presentation, I will
concentrate on four main points: the period prior to the transposition of the directive and
practice of information and consultation at that time, the transposition process and the content
of the transposition Act, practice of work councils and the reality of information and consulta-
tion process nowadays. I will finish with short conclusions.

The situation in Poland prior to the transposition of directive
2002/14/EC

The directive got transposed into the Polish legal system a year later than it had been
stipulated by the law; therefore Poland became the subject of a non-conformity procedure.
Before 2006, employers were not obliged to inform employees about the economic situation of
the company, or to consult them when making strategic decisions. There were, however, legal
provisions, notably in the framework of the Labour Code (article 241.1), which stipulated that
in case of negotiating collective agreement, management was obliged to provide trade union
representatives with relevant information before, and if needed, during the negotiation process.

Legislation regulating trade unions activity should also be mentioned: trade union repre-
sentatives had the right to be informed about economic situation of the company when they
were negotiating social plan as well as in the case of restructuring, merger or acquisition. The
most recent legislation dates back to 2003 and concerns termination of employment contracts
for reasons not related to employees. The law of 13 March 2003 stipulates that employer is
obliged to consult social plans with employee representatives and to inform employee represen-
tatives about reasons for planned collective redundancies, namely to provide information on
the list of employees to be made redundant, criteria used for drafting such a list and the
planned order of employee dismissals.
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The transposition process and the content of the transposition Act

The Act of 7 April 2006 on the information and consultation of employees

In April 2006, a single transposition text was passed: it was a result of an extremely long
implementation process, which was criticised by the Commission. After the transposition of
the directive, institution of work councils was introduced. This is important to mention,
because it is a good illustration of how the directive is understood in Poland: there is a
tendency to identify information and consultation process only with the activity of work
councils. Moreover, work councils get sometimes mixed with the European Work Councils, the
two are often perceived as equivalent.

At the beginning social partners were not enthusiastic about introducing work councils.
Employers were opposed to this mechanism as it granted employee representatives greater
access to information on the company policy and its economic situation. From their perspec-
tive it made management practice more difficult, especially as regards to remuneration policies,
as employee representatives started to have the right to more information, and wanted to
influence the final shape of the systems to be adopted. But there were also hesitations on the
side of trade unions. They feared that introducing work councils in companies without trade
union activity will reduce possibility to establish trade union organization in the future. In case
of companies where trade unions were already present, they feared an overlap of responsibili-
ties. Trade unions were afraid that work councils would be superfluous, and would engage in
exactly the same activities as them, i.e. in negotiating collective agreements.

The Polish transposition text, called the Act, is a single document of an extremely general
character. In practice it was ‘rewriting’ the directive into the Polish context. There are paradoxes
about such an approach: sometimes the fact that regulation is not too precise seems to be
comfortable, but in some situations its generality is perceived negatively. Trade unions were
satisfied with such a transposition, because it guaranteed them the right to monitor work
councils’ activity. Employers were satisfied with a general nature of the information they had to
provide to workers. Last but not least, it can be pointed out that the Act itself is in many
respects similar to relevant regulations adopted in the United Kingdom or Belgium, so Poland
is not standing out of the European practice.

Evolutions took place between 2006 and 2008, and the attitude of the social partners
towards work councils have changed. Two amendments of the Act were adopted in 2008 and
2009 respectively: the amendment of 2008 reduced the minimum number of employees requi-
red to set up work council, and the amendment of 2009 eliminated the monopole of trade
unions in establishing work councils.

The content of the Act

Ê Establishing work councils

Since 2008 companies employing at least 50 employees are eligible to establish work
council consisting of:

— 3 members for companies of 50-250 employees,

— 5 members for companies of 251-500 employees,

— 7 members for companies of over 500 employees.
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The request for setting up work council must be passed to the management in writing by at
least 10% of employees. Candidates for election are proposed jointly by the representative
groups of workers, and later are elected in individual voting. The voting procedure has been
recently simplified in order to facilitate creation of work councils. Results of elections to work
council are binding when at least 50% of the workforce voted.

Ê Functioning of works councils

At present the mandate is four years, compared to the previous period of three years.
Employer is required to provide information on establishing work council in the enterprise to
the supervisory Ministry — the Ministry of Labour and Social Policy (Ministerstwo Pracy i
Polityki Spot̄_ecznej, MPiPS), which stores it in the relevant database. Work council members are
protected during their mandate and cannot be subject to discrimination in terms of salary or be
dismissed. Their activity as work council members is to be exercised during working hours.
Employer covers all expenses related to work council activity. Previously, trade unions had a
greater say in functioning of work councils; they also shared responsibility for their
co-financing. At present, employer alone is responsible for financing work council operation.
Dependence on employer-financing sometimes limits work councils’ ability to, e.g., use external
experts.

Information to be provided to work council concerns economic activity of the company,
employment situation as well as all envisaged changes in these two areas: everything that
concerns potential investments, site closures, workforce reductions, new work organization,
system of job-rotation etc.

How this works in practice

Information on functioning of works councils in Poland

The data I am going to present to you comes from two studies which go back to 2007. The
first one was carried out by consulting company S. Partner on the implementation of the Act.
S. Partner analysed 247 questionnaires from work councils (response rate of 38%). Question-
naire analysis was enriched with case studies and interviews with work council members. The
second study was carried out by the Institute of Public Affairs (Instytut Spraw Publicznych, ISP):
424 work councils responded to this questionnaire (response rate of 25%). Useful source of
statistical information is the already mentioned database of the Ministry of Labour and Social
Policy — it contains information on the number of established work councils. Finally, the
National Labour Inspection (PaDstwowa Inspekcja Pracy, PIP) studied 92 cases of employees’
complaints related to work councils — most often on difficulties linked to setting up this body
— during the first two years of their functioning.

Some observations made on the basis of the above mentioned studies:

Ê Three years after these works councils started to function, the workers’ opinion on this
representation mechanism are still polarised:
Ê 80% of work council members are in favour of work councils, which proves that they

are convinced about the rationale and usefulness of this body;
Ê 67% of those who were positive towards work councils at the beginning remain positive;
Ê 47% of those who were hesitant towards work councils at the beginning are now

favourable, but still unsure about their effectiveness and results to be produced.
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In March 2009, there were 1 900 work councils in Poland: 11% of which were in compa-
nies employing over 100 employees and 80% in companies where trade unions were present. In
January 2010 there were some 3 000 work councils, but the pace of their creation seems to slow
down. Available data clearly shows that trade unions were driving force in the process of setting
up work councils — presence of work council is more likely in companies with trade union
activity.

Over 4 000 companies exploited a gap in the Polish legislation to avoid establishing work
councils. The law stipulated that if employers had signed an agreement with the employees on
information/consultation process before the Act on work councils came into force, they were
not obliged to create work councils. There was an alternative path, and the employers were able
to say: ‘‘We have already established mechanism for consultations with employees; therefore
there is no need to create additional institution to serve this purpose’’. Studies showed that
approx 30% of employers have chosen this option.

Ê In addition to comments on the conducted studies, I have some general remarks on
present situation of social dialogue in Poland and how it influences work councils’
operation:

— Firstly, in Poland, people tend to think that the ‘‘real’’ social dialogue, which brings
tangible results, is carried out at the national level, at the level of the Tripartite
Commission and during parliamentary debates. However, a more favourable climate for
creation of work councils and social dialogue at the level of an individual enterprise
can be observed as a result of the economic crisis. It can be observed that not only
companies, but also employees themselves can wait a long time for the government to
intervene, and it is thus important that they take up any possible measures at the
company level, such as, for example, introducing flexible working hours to reduce
negative consequences of the economic slowdown;

— Secondly, and this is also a general tendency in Europe, the number of large companies
is decreasing, and there is an increasing number of small and medium sized companies,
usually without trade union activity. This tendency poses questions about the social
dialogue in such companies and effective mechanisms to conduct it;

— Thirdly, the culture of co-decision and participation is only being created in Poland. I
would like to mention positive influence of the multinationals that often bring to
Poland habit and mechanisms for company level social dialogue. Coming to Poland
they bring some ideas from their original systems, and this usually advances enterprise
level social dialogue.

Ê I have also some remarks about the directive:

— Employees do not necessarily know their rights. They do not always know that they
can establish work council; additionally, employers do not always inform employees
about it. Very often this is not against employees, but employers themselves are not
aware of their duty in disseminating this information — there is a lack of awareness on
both sides;

— Employees may work in different locations, for example, in cleaning or transport
companies. Such a company that, for example, employs 50 persons spread out over
several sites, does not usually have work council. Geographical dispersion does not
facilitate setting up work councils;

— Procedure to implement work council is perceived as complicated, too vague and too
general;

— There is a fear of ‘‘doubling structures’’ (i.e. this of trade union with this of work
councils) composed of the same persons, who deal with the same issues;
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— Process of transposing the directive and setting up work councils was very slow to get
off the ground because of trade union opposition, and the effects of this slow start are
still being felt. The number of existing work councils most likely would have been
much bigger, had not for initial trade union distrust.

Conclusions

I would like to finish with a handful of conclusions:

— Work councils are not yet a well established tradition in the Polish companies;
— In my view, trade unions are the main beneficiaries of the directive on information and

consultation;
— Existing rules on work councils are very general, and this has both advantages and disadvan-

tages;
— There is a fear of an overlap of responsibilities as well as of an internal competition

between work councils and in-house trade unions;
— Sometimes, employee representatives do not have sufficient competences to contribute

effectively to the managerial process, which renders their activity within work council less
effective;

— There is a tendency among the Polish employers to keep maximum information confiden-
tial. This is often observed during studies and surveys: majority of information related to
company operations is perceived as ‘‘top secret’’ and is not likely to be shared. It is still
difficult to access information. This tendency partly explains ‘fight over data’ in the course
of information and consultation process realised via work councils.
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THE VARIOUS ISSUES RAISED
BY TRANSPOSING

THE DIRECTIVE IN MEMBER STATES

Christian WELZ

Director of Research, Dublin Foundation

National measures necessary for directive implementation

I will present you the result of an EIRO network-based study by the Dublin Foundation,
which has centers in all 27 Member states. Each center draws up a report based on a standard
questionnaire. Today’s study dates from 2008. We are currently preparing an updated EU study
in which we will repeat this exercise.

Are national measures necessary for directive implementation? In a number of countries
there has been little or no change. In Austria, France, Germany, Netherlands, and Portugal, the
directive has had virtually no impact on legislation. In some other countries minor changes
have been observed. Finally, in countries such as Bulgaria, Cyprus, Ireland, and the United
Kingdom, where there was no regulation, major changes have proved necessary.

What issues arise during transposition? Some have already been mentioned. At what level:
establishment or enterprise? Identity of employee representatives, elected officials or trade
unionists? Should information and consultation be initiated by a trigger mechanism? How can a
company depart from the directive? Finally, enforcement procedures and penalties. These are
key questions for the transposition process.

Level of application

According to Member states, the choice of level of application of information-
consultation has been:

— Establishment in some countries (Austria, Germany);

— Establishment and the company (Bulgaria, Greece, Portugal);

— Company alone in the majority of Member states.
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The thresholds are of 50 workers in 13 Member states and less than 50 workers in the
remainder of the Member states. In some countries, the directive was implemented regardless
of size of the company (Latvia, Lithuania, Sweden, Slovenia).

The identity of employee representatives

An issue we encountered very often was the identity of employee representatives. Works
Councils or workers elected according to union structures? Works Councils were the choice in
the majority of Member states but the union approach was chosen in a number of cases (Czech
Republic, Finland, Greece, etc.). So there was almost equal division between the two posi-
tions.

Are information and consultation mandatory or do they depend
on employee initiative?

Information and consultation are mandatory in a large number of countries, almost in the
majority. We have a second category where it is mandatory if there is a Works Council; finally,
a third category, in which it is up to employees to initiate information-consultation.

Different types of application

Several types of application are provided for:

— implementation by labour inspection (Bulgaria, Czech Republic, Lithuania, Romania,
Slovakia);

— arbitration procedure (Denmark, Norway — which is included in our study);

— special employment tribunals (Germany, Ireland, United Kingdom);

— ordinary tribunal (the Netherlands).

Involvement of social partners

We asked study participants to check with social partners the role they played. In this case,
we find several categories, too:

— the agreement of social partners requested by government (Belgium, Bulgaria, Den-
mark, Italy, Poland);

— countries in which a minor role has been accorded to social partners;

— countries in which social partners had no involvement or rather in which transposition
went unnoticed, since the directive had only minimal impact (Sweden, France, Greece,
the Netherlands, Portugal);

— countries with a very strong consensus on how to proceed (Lithuania, Latvia, Roma-
nia);

— countries where methods of directive implementation provoked a lively debate (Esto-
nia, Ireland).
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The Irish case

I turn now to Ireland, a country in which I have spent a fair amount of time, and which has
a quite particular approach. As in the United Kingdom, in Ireland, there is the option, for
company-specific agreements to appoint workers’ representatives. It is also possible to have a
direct procedure for information-consultation. But there are statutory options of fallback in
the absence of agreement. Obviously, Irish trade unions want statutory fallback so that, in case
of any impasse in negotiations with employers, they are in a strong situation. The Irish fallback
solution is the forum of information and consultation, with trade unionists representing at
least 10% of employees; it is quite a complex structure, similar to that of the United Kingdom.

Prior to Directive 2002/14, there was no procedure of information-consultation dealing
with concern from employers and trade unions. Employers stated that they already had direct
forms of information and consultation, which worked very well so far. Informal channels of
information-consultation existed, so was anything else really necessary? Employers feared that
in case of a formal process of information-consultation, they would be up against ‘‘outside’’
trade unionists instead of union representatives from inside the company. Thirdly, employers
were apprehensive about further restrictions of their rights as well as additional costs. They
wanted the introduction of a trigger mechanism in case of transposition. And finally they were
afraid that this would scare off foreign investors, since Ireland depends greatly on American
investors. The trade unions were largely in favour of the directive and hoped for the establish-
ment of a solid and robust fallback mechanism in case of failure of negotiations. They tried to
resist to all attempts by employers to diminish these mechanisms. The trade unions wished for
a single channel for collective representation of employees, but at the same time believed that
this could have a positive impact on labour relations and promote social dialogue at the level of
the undertaking.

Conclusions

When the study was undertaken, it was too early to evaluate the actual impact of directive
transposition. With the 2010 study, we will try to measure the practical impact, to see how
practices have changed. Back in 2008, actual implementation was still in its early stages. The
directive contained extremely important provisions for promotion of social dialogue, but in
reality little had changed. We can be pessimistic or optimistic, but as far as I am concerned, I
try to be realistic. Directives have been classified according to their implementation and impact.
There have been several directives relating to information and consultation, but only the
present one has the aim of adjusting the entire system of social relations at national level.
Other directives relate to specific aspects, for example mass layoffs, or European Works
Councils. Directive 2002/14 aims to modify, harmonise, and introduce social dialogue into
companies within Member states. And there we have the key issue, the one of national rights
regarding industrial relations. We must be realistic, therefore, when we talk about this direc-
tive’s potential. Obviously not everything can be changed at once, but progress has been made,
and in our new study we will evaluate its impact during the period 2008-2010.
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THE DIRECTIVE’S IMPLICATIONS
CONCERNING THE ENTREPRISES

THE EMF’S POINT OF VIEW

Luc TRIANGLE

International Coordinator, CSC Metal
Chairman Company Policy Committee

European Metalworkers’Federation (EMF)

AT EUROPEAN LEVEL

European works councils

At the end of this morning session, and after the examination of the 2002 directive
transposition into national systems, I will look over the implications at European companies’
level. But before dealing with that I would like to return to what was mentioned this morning.

For the European Metalworkers’ Federation, the 2002 Directive was extremely important,
even if it dealed with the national and not the European level. I will present you an example I
experienced myself, that demonstrates the importance of the directive. I worked as a European
Union expert in an American multinational, whose name I am not going to mention (they are
are very well known as a blades company). At a certain moment at the early 2000 the company
decided to close down a number of factories in the UK, in Germany, even in the Czech
Republic and to open a completely new factory in Lodz, in Poland. The reality, from a trade
union point of view or from an information and consultation right point of view, was that all
these three existing companies had institutionalized trade union and even more important
information and consultation rights. However, for many years after its implantation in Poland,
the new factory didn’t have any institutionalized information and consultation body. Up to the
2002 directive’s application in 2005/2006, these kind of differences traced the reality inside the
European Union. The directive’s importance lays, in our opinion, in the common acceptance
of the principle that workers and employees have rights on information and consultation at
local level. As a result, having or not information and consultation rights in local or national
level, cannot consist anymore a criterion for investments and factories’ implantations inside the
European Union. From a european trade union point of view, the principle of information and
consultation is a not negociable right for workers. It is a fundamental and must be guaranteed to
all workers inside the European Union.
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For the companies’ level, I will be brief. I would like to give you some developments that
we experience today not only as European Metalworkers’ Federation but also more generally.
First of all, we have the European works council directive where we can find the definitions of
1994 on information and consultation. I wasn’t able to be here yesterday, but I was informed
that there were some introductions on practices in existing European works councils. From
experience as EMF, I can say that there is a lot of information given to EWCs; generally this is
not the problem. The main problem consists on the quality of the information given and on the
meaning of the word consultation, introduced by the directive of 1994. The directive of 1994
just mentionned that you have the right to exchange opinions, that a dialogue should take place
between both parties, but it didn’t say at what time this dialogue should take place. As a result,
in practice, most european works councils were consulted at the moment the decision was
already taken by the company, and not prior to decision. That was the main reason of frustra-
tion among a number of EWCs delegates and mainly those coming from countries were there
already existed advanced information and consultation rights at local level, including the right
to be consulted prior to decision. These are the german, dutch and other countries cases, where
you also have the right to be informed and consulted prior to decision at local level. There was
no such a problem with the delegates coming from countries without existing consultation
rights at local level as these new European rights were already a progress for them. During the
revision of the directive, information and consultation was a crucial point for the European
trade unions. At that moment, the information and consultation definitions needed to be
improved. I won’t go into details as this is already achieved by now. Now, it exists a new
definition for information and consultation that will become legaly binding from June 2011, or
prior, if in the meantime you have also negociated this point in your own EWC agreement.
Reaching a prior to decision consultation marks the beginning of a new phase. That would give
us the possibility to start negociating with the company, to propose an alternative plan, to
possibly introduce a second opinion, to ask an external expert to help us making this second
opinion. We enter into a negociation process which could lead to an agreement. This is
something that may look easy or normal, but we have to admit that it also contains some risks
for the trade unions and the employees. For example: your EWC is informed that the company
intends to close three subsidiaries in France, in Germany and in Holland, and relocate them to
Czech Republic, Roumania and Bulgaria. In case these countries participate to your european
works council, it is possible to make propositions on how to deal with the intent of closure. It
will not be easy to find ‘one common opinion’ in this EWC, where you have all these different
countries, with different short term interests, around one table. That’s in fact the challenge that
employees and employees’ representatives will have in the future when they will deal with this
new definition on consultation in the light of the EWC.

European Works Councils and Trade Unions

Secondly, when you start negociating, you can conclude agreements. The question is
whether this is an issue only for european works councils. When negociating at local level there
is, in most European countries, a clear distinction between the role of a local works council and
the role of a trade union. I will not be long concerning the situation in Belgium, as this has
already being described during the conference. In my country, there is a clear distinction
between, on one hand information and consultation for the local works council and, on the
other hand, the negotiation and the agreements concerning the trade unions. There is a kind of
division between the employee pilar and the trade union pilar. I am wondering whether in the
future, european works councils will deal with this all on their own. Will the european works
council be the council that informs, consults, negotiates and signs the agreements? In our
opinion, no, because even if it is the employee representation body, it cannot replace the role of
trade unions at a european level. So, what we absolutely need is, and that is my last bullet point
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on this slide, a european legal framework permiting us to conclude binding european company
agreements with a very well defined role for the EWCs on the one hand, and trade unions on
the other hand. That is the missing link in the european social dialogue structure. At a
european intersectoral level we have the possibility for the ETUC and BUSSINESSEUROPE to
agree on certain collective agreements, let’s take the parental leave agreement for instance. At a
sectoral level there is the possibility to create sectoral social dialogue committees which can also
make agreements. The Dublin foundation has already made overviews on that. But at the
European company level we do not have anything so far, even if there is a lot going on at the
moment. I take the example of the well known General Motors. Since 2001, General Motors
has already signed a lot of european agreements at the european company level. But these
agreements don’t have any legal value: there is no automatic application of these agreements for
the european workers. These agreements only become applicable when they are transferred into
national or local agreements. Consequently, they become binding not by their european charac-
ter, but by their transposition to national or local level. This is how we have worked up to now,
but initiatives should be made at the european level quickly, as many changes occur to the
european company level.

Transnational negotiation in case of restructuring at European
company level

It is also important to examine the european agreements on the context of restructuring.
I’ve mentioned already the name of General Motors, but there are certainly many more. For
the european transnational restructuring cases, the EMF tries to react mainly at a european
level. Because, and now I am talking as a trade unionist, what is the strategy of an employer
when he launches a european transnational restructuring plan? He tries to play off companies
against each other, he tries to play off countries against each other, and everybody has to do
concession bargaining at the local level. We try to react on that with a european policy and to
convince them to negotiate at european level before starting up local negociations. Because
when starting up local negociations, there is, in practice, unfortunately no place for european
strategies.

European company level negociations between EFM and com-
pany

Last but not least, the past two years companies seem more interested in european agree-
ments with trade unions. Lately, companies sometimes come to us wanting ‘‘to make one
gender policy for the whole of Europe’’. But the EWC is too limited as a negociation partner,
so can we talk to you european trade unions and can we make an agreement with you? And that
is for instance what already happened in Areva, but also in Schneider, in Thales, where we are in
the process. On certain topics we have already made agreements between the european trade
union federation on the one hand, and the company on the other hand. This new development
also has its weak point: the fact that there is no automatic application. In order to become
binding for the workers and for the companies involved, the agreement must be transferred or
transposed into national and local level. This is a new and important development and a
challenge for trade unions. Companies were feared that if they wanted to make a european
agreement with a trade union, they would have to sit around the table with all the involved
trade unions at local or national level, which means 30, 40 or more participants. And it is true
that you cannot really negociate like that. As a result, they asked for one partner, the European
Trade Union Federation. Many organisations and many people doubted that the European
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Trade Union Federation would be able to get such a mandate from their affiliates in order to
negociate at european level. Well, I can tell you that since 2006 we have such an internal
mandate procedure inside our federation and we are able to give mandate the European Federa-
tion to negociate on behalf of all the trade unions in that company, all the workers involved
and to make an agreement with the european company.

AT INTERNATIONAL LEVEL

International Framework Agreements

To conclude, I will refer to the international level. First of all, there exist the International
Framework Agreements (IFA’s). IFA is a worldwide agreement between a multinational and the
international trade union federations in order to obtain a worldwide guarantee for the respect
of basic social rights. For this kind of agreements we mainly refer to the ILO core labour
standards but also more. It is true that this is not a strong instrument but a complementary one.
In this case, we are in a weaker position than where we are at european level. But it is an
increasingly important instrument, as there are at the moment about 65 multinationals at world
level that have such an agreement.

Global Agreements

I would also like to point out the last development, the so called global agreements with
companies on certain topics. Let me give the example of Arcelor Metal. In Arcelor Metal we’ve
made a global agreement on health and safety, and one of the points of this agreement is that
the company accepts to install in every plant a health and safety committee everywhere in the
world. So, not only everywhere just in Europe but everywhere in the world, even in countries
that have never heard about committees for information and consultation on health and safety.
This is, I think, a new and important development but we are only in the beginning: these are
some single cases and do not reflect the reality as a whole.
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CROSS RETROACTIVITIES
BETWEEN NATIONAL

AND EUROPEAN LEVELS

Gilles BÉLIER

Freshfields-Bruckhaus-Beringer

The purpose of this paper is to determine the incidence of directive 2002/14 in the light of
French legislation and retroactivities of French legislation on the directive. To get to the point,
directive 2002 did not create any significant modifications to the French model as it is someti-
mes the European model that gets inspired from the French model. We observed that particu-
larly with the latest modification of the European directive on European Works Councils. I
believe the writers of the amendments were really inspired by French legislation when they
determined the information and consultation notions. However, the directive raises two issues
that, in view of French legislation and of the European model of social relations, we should
examine, as French labour men. As I discuss the issues I may say things that shock some people,
but of course these comments must be considered in their own context and it will be necessary
to discuss them.

Cold regulation versus direct conflictuality

Firstly, the European directive of 2002, that is frequently cited by all sorts of contradictors
in legal debate, constantly refers in its definitions to «the spirit of cooperation». Now, the spirit
of cooperation, this is certainly not our history, not our culture and not our tradition. I
consider the expression, and certainly the way it is interpreted, as rather unhappy or unsuitable
because it is difficult to know how to apprehend it. It would doubtless have been preferable for
the directive to refer to the notion of «regulation» rather than to the notion of «cooperation»
and to regulation in labour relation systems that are mostly, industrial relation systems where
conflictuality is expressed much more superficially than in France. Why do I say this? Because,
as with all European texts, directives address a public made up of people with very different
histories, their history is complex and frequently differs widely from that of their neighbours.
It is a certainty that in practice the word «consultation» does not mean the same thing to a
Dutch unionist as it does to a French unionist, in these people’s practice. The unfortunate
expression «cooperation», should be brought closer to the idea of the «cold regulation» of
labour relations — and this is one of our major problems. It is true, I may have a pessimistic
vision because a lawyer, a bit like a doctor, is someone who only sees crises and tense situations.
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However, by leaving behind the daily run of events, it is possible to observe, because union
organisations also sometimes need advice, and get an idea of how it all works. A major
characteristic of French labour law is what we shall call proceduralisation. I have had a look at
the working papers for this symposium and I noted that the comparative analysis pointed out
that the Netherlands, Germany and France are countries where there is a considerable capacity
for intervention. Except that in Germany, and in the Netherlands there is the possibility of a
veto. In France, this does not exist, and this has important consequences. The history of the
construction of laws on collective relations in French legislation, and particularly the right to a
works council, has been avoiding this issue for years. This became very clear when the 2001
social modernisation law came in: our labour relations system does not provide to personnel
representatives a real right of effective intervention. Successive governments, whatever their
political orientation, all got the measure of our labour relations system — it is necessary to
describe things as they are — that is largely based on conflictuality — and they never got round
the hurdles, except in the case of flexitime. Since it has never got round this hurdle, French
legislation has taken refuge in an assault course that concentrates on procedure. This explains
why it is so difficult and why people say: «in France, it is not possible, it takes months to ...».
Yes, months of debate are required on information, months of debate on the notion of
consultation and simple proof of the «desperate» state of our legal system, is the fact that
employers are happiest when the delegates representing the workers formulate a «negative
opinion». This is proof of the fact that the model is faulty, since a negative opinion brings
satisfaction. It is important to note the fact, I shall come back to it, since it goes with the cold
regulation of labour relations. Systems that provide for employee representatives to have direct
intervention rights are systems far ahead in comparison with France in terms of cold regulation
of labour relations rather than in terms of direct conflict. At any rate, they are sufficiently
generally advanced in order to be able to do this.

Right of direct intervention on major operations

Second point: according to the directive of 2002, consultation should lead to an agree-
ment. As I have said, in France, we accept a negative opinion. And it is often considered that a
negative opinion corresponds to an agreement! However, the directive mentions the objective
of an agreement. Firstly, what agreement? Is it a collective opinion? Is it a compromise and thus
a favourable opinion that is the aim? Which agreement the directive refers to? However, French
legislation sets out to preserve, even if this proves difficult, the almost exclusive position of
union organisations where collective agreements are concerned. These last few years — and this
goes against the directive — serious confusion between the respective roles of union organisa-
tions and the Works Council has emerged. Who does what? The union negotiates the way the
Works Council operates in what are known as method agreements, for instance, which Works
Council should be able to express its opinion before one or several union organisations sign an
agreement! Situations arise that show considerable confusion.

On the other hand, what I think can be anticipated concerning the directive, as we know it
takes a lot of time for good ideas to take shape and inspire the reflection process and action(s),
is to ask whether one day in France, it might not be necessary to move towards a supervised but
direct right to intervene on the part of employee representatives. Without this, it will hardly be
possible to make our procedures change, including the repercussions this may have on the
European system. By saying this, I do not expect to see the Works Council invested with a right
to veto in all circumstances. However, concerning major operations (mergers, restructuring
operations, etc.) or major employment problems, I think that one day, it will be necessary to
work towards an agreement, or if an agreement cannot be achieved, it will be necessary to plan
for the ability to suspend a procedure underway, with the intervention of a third party, as in
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Germany. An intervention, not merely with an ephemeral mediator, but a system of agencies
organised at the national or regional level, of industrial experts, social experts, etc. who would
help with achieving the agreement and would supervise, should this be required, because
everyone must get something out of these procedures and this intervention within a lead time
that is more or less known. I remember that I served as mediator in a conflict, the 3rd meeting
of the central works council on a problem of job cuts was held one year after the first
meeting... This is a major difficulty. That is what comes out of proceduralisation. However, the
place given over to procedure is necessary in French legislation, because it is the only way
employee representatives currently have to oppose or present an obstacle to the unilateral
power of the employer and to influence projects, this ability to slow down the procedures. At a
given point, would it not become necessary to transgress this policy and, as the European
directive tells us to do, develop a consultation procedure with a view to reaching an agreement
and, in the case of major operations, of planning for elected representatives to have the right to
intervene, implying the presence of a third party, and all this within the context of a controlled
schedule.
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WHAT WE HAVE LEARNED
FROM EXPERIENCE...

Renate HORNUNG-DRAUS

Head of International and European Affairs
Confederation of German Employers’ Associations (BDA)

President of the Industrial Affairs Committee
BUSSINESSEUROPE

I would like to make some comments on this title which invites us examine ‘‘how the
directive contributes, how it favours a structuring process of a European model in industrial
relations’’. It is true that we coned spend a lot of time thinking about what this could mean.
A process at what level? Local level? National? European? What is the European model? Is it a
convergence of all social models? Is it the implementation of structures which are more or less
identical or convergent? Or is it creation at European level? I think that this deserves reflection,
and I have some ideas on this that I would like to share with you, as President of the Industrial
Affairs Committee of BUSSINESSEUROPE. I am going to integrate the different national
perspectives, paying particular attention to my country, Germany, which I know best because I
am also Head of International and European Affairs of the Confederation of German
Employers’ Associations, and it is this perspective that I would like to emphasise.

I would like to start with the conclusion of our Belgian colleagues, Pierre-Paul Van
Gehuchten and Michel De Gols, who said that Directive 2002/14 was more difficult to trans-
pose in the countries with a strong tradition of social relations than in other countries such as
the new Member States. Ms. Kwiatkiewicz also confirmed that the transposition was easier in
these states.

I would like to start by pointing out some issues which I find particularly important
concerning the national differences and which have an impact on the transposition of this
directive and on the process which it has or has not created in the different national traditions.
We already mentioned several: first of all the notion of representativeness of players, notably
of trade unions. Is this notion mainly administrative, like in France or Belgium, and in other
countries where a trade union organization becomes representative by the stamp of the minis-
ter? Or is it rather empirical, like in Germany or the Scandinavian countries, where an organiza-
tion is representative when it is strong enough to call a strike, and oblige the employer to
negotiate with it? These are two different notions which are not easily to reconcile.

There are also two approaches to the system of information and consultation, and more
generally to social relations. One is rather legal, with the rules of the game defined by the law,
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and the other is that of negotiation, of conflict, of strike, etc. In my opinion, these two models
can be very well observed in Germany where we find them well separated from each other. We
have in Germany what is known as ‘‘the dualist model of industrial relations’’. The legal
judicial system applies to Works Councils, because their rights are defined by law. If we include
social conflicts, the right to strike, etc...in the term ‘‘negotiation’’, we cannot consider in
Germany that we negotiate, because we do not have the right to strike. Rüdiger Krause also
pointed out this morning that the works council is obliged to work in an atmosphere of mutual
confidence with the management. There is no negotiation or social conflict, it is a legal and
judicial system because in Germany all that is sectoral collective convention, definition or
negotiation of working conditions is ruled by the process of negotiation.

I would also like to refer to the speech of the representative of AREVA, because what is
happening in Germany is not always well understood in France. There are company agreements
negotiated and signed between management and the trade unions, but these are agreements
which can only be made in companies not covered by a sectoral convention. The most well-
known case in France is that of Volkswagen. Volkswagen, as a former state company, is not a
member of an employer association and has a long tradition of making its own agreements and
collective conventions, at company level. On the other hand, this has nothing to do with a
Works Council, which is a completely different body, ruled by the law. This is a difference
which always has to be taken into consideration when we talk about the model and European
structures. The third point concerns the differences between the notions of ‘‘election’’ and of
‘‘nomination’’ by a trade union organization.

I also cannot resist making a little comment on the war of the trenches, mentioned by our
Belgian colleague and on the role of the State in social relations. And at this point, I will be a
little provocative but this topic is surely going to come up. The name of the game is that when
we know the State will always intervene in the end, the players are not capable of coming out of
their trenches because those who do it, they lose. I would like to explain the German approach
in collective negotiations (but this is not the task of works councils, but of social partners): the
law and the jurisprudence ensure that there is what the Germans call ‘‘Waffengleichheit’’ or
equal fighting chances, but then it is up to the adversaries to negotiate or argue and reach or not
reach a result without State intervention. This often brings good results. It is also the case in
Scandinavian countries. That is what I have to say about different traditions. This results in the
difference between the obligation to create a committee or the right of the workers to request
the creation of a committee. You will undoubtedly remember that during the debates on the
project of Directive 2002/14, this was a particularly controversial point and it was finally
decided that the employees should demand the right. On the other hand, there were versions in
the project of the directive which provided for an obligation, like the one which exists in
Belgium and in France for the works councils.

Another important issue, and this concerns what was said about Great Britain, is the
difference between collective and individual law. In several countries, and notably in Germany
and Scandinavia, there is a collective right: where there is no committee, there is no right to
information/consultation, so it is obvious that the right is exercised by the creation of commit-
tees. But, in Ireland and Great Britain, if I understood rightly, it is perceived as an individual
right. When we do not want to create a committee, we can also inform and consult the workers
on an individual basis. It is difficult to conceive how this can take place in a large company, but
this is a case of a different philosophy. Nevertheless, there was provision for such a system in
the project of the directive, and this was what made us ‘jump’ in continental Europe, and in
Scandinavia in particular.

I would now like to refer to two very different philosophies: a committee composed of
equal representatives of both parties, or just of employees. And that does not always came
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along with the notion of negotiation. For example, in Germany, the works council is not a
negotiation player, but it is not created through equal representation: it is simply a committee
of employees, and the employers are on the outside, while in France and in Belgium committees
of equal representation do exist. There are a number of differences in the social traditions of
the different countries.

Starting from here, I would like to make some comments on the structuring process and I
wonder: is it the Directive 2002/14 that made a process, or was the directive rather the expres-
sion of a pre-existing process which came about through practice, through the changing of
companies, etc... And here, when I look at the practices in different companies, I think that it is
rather the second option which is the most possible. The speakers which come after me may not
agree, but in my opinion, the Europeanization and the globalisation of company structures
since the 1990′ s led to two changes in social practices. At the same time, I also say that the
European Works Councils directive may have generated more changes even at local level than
this 2002 Directive, which was, in a way, the expression of changes which had already taken
place on the ground. Ironically, when we began to talk about this Directive 2002/14, it was
because we had noticed that with the European Works Councils, a European level existed. But,
on the other hand, the basis was lacking in several countries, such as Great Britain or Ireland.
This directive therefore had to be created to form the local basis in the countries where there
was none. And it is very amusing to see that it was not in these countries that the transposition
was difficult, but in the countries with the strongest traditions in the field. This shows how
complex it is for a legislation to harmonize different procedures at European level.

Why did the European Works Councils directive generate changes in the companies? Here,
I would like to mention the fact that in several companies (this was the case in several German
companies), we found ourselves with a works council, and the majority of agreements inspired
by article 13, were preliminary agreements, but it was clear to the management that the HR of
different national structures had no contact whatsoever with each other. There was greater
European coherence or co-ordination among employees and trade unionists than at HR level.
So, at the moment when works councils were created, a lot of companies put into place
coordination circles for the HR. We can say that for the HR of national structures it maybe was
not all that bad to have a European Works Council. Of course, for the 2002/14 Directive, this
process did not apply because, by definition, small and medium sized companies do not have a
European Works Council. But I think that what we can say is that in all the countries where the
directive was transposed, the employers’ associations undertook training. We have to take into
account that in the small and medium sized companies, the philosophy and the structure are
different. In my opinion, it is a challenge for the trade unions and for the personnel representa-
tives; and the companies are of course obliged to respect the law. But, it is also the sign that we
have employees and employee representatives who are adults and who shoulder their responsi-
bilities when they are capable of mobilizing employees and exercising the rights that are given to
them by law.

I will now come back to the negotiation process at European level. I think that Europe
owes a lot to the approaches of Belgium. And I would like to remind you here that the famous
agreement of 31 October 1991 which afterwards became the Social Chapter of the EC Treaty,
and which provides for the possibility for the social partners at European level to negotiate
agreements, was inspired at the time by Jean Degimbe. As I was present during the negotiations
with Jean Lapeyre, we spent a lot of time together in order to learn and manage this process. I
can say that the only possibility at the time, and in my opinion the situation has not changed
today, was to adopt an approach which respects the various national differences. And that is
exactly what we did, taking inspiration from one of the characteristics of Belgium, the notion
of method agreement and introducing it at European level. This principle was immediately
retained in the directive on the European Works Councils, in the directive on the role of
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employees, the codetermination of employees in the European Company, and it is now dis-
cussed for other models too. And I think that the approach which privileges negotiation by
simply introducing the obligation to negotiate is a completely appropriate approach to Euro-
pean level and to the situation in the social traditions.

I would also like to make a little remark on a criticism concerning the preliminary agree-
ments that I heard and that I do not share. I do not understand it, because I think that the
respect of preliminary agreements is an expression of the autonomy of social partners at
company level. There was a lot of discussion on this concerning the revision or consolidation
of the European Works Councils directive, and I have to say that we agree with the trade
unions and the ETUC on the point that where there is an agreement between the two parties,
no one should question the validity of agreements. I do not think that it is a gap or an escape
route for employers, because the trade unions, the employees can say at any moment, ‘‘we no
longer agree with this preliminary agreement’’, and at that moment, the procedure starts and
we have to begin negotiations, according to the directives.

To finish up, I would like to sum up the main tendencies that I see.

First of all, I think that there is a dialectic relation between the European directives and the
practical evolutions. I think that there exists a structuring process of a European model which
was however not just started off by the directives: this relation is a little more complicated,
more dialectic. I see a significant tendency towards the negotiation of method agreements. This
is compatible with the increasing complexity in companies, in European structures and introdu-
ces a bringing into line, and sometimes a combining of legislative and negotiated systems which
is not easy to manage. This introduces a certain overlap which is interesting for both the legal
specialists and those on the ground to follow. I think that the danger is that it is all becoming a
little too bureaucratic: this is the trap which the EU really must avoid. The legal instruments
which we have at the moment are sufficient frameworks. What is important today is to fill them
with the realities on the ground. This is a real challenge for the players, not for the legislator.
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MANAGERS
AND NEGOCIATION

François VINCENT

President, European Federation of Managerial staff
in the Chemical and Allied Industries (FECCIA)

Social dialogue often takes place between partners. There is a triangle composed of
employers, employees and managers. The managers have to decide: either they are employees,
or they are employer representatives — so we find this duality again. There are cultural diffe-
rences in their representations, there is also a great history at European level concerning
social dialogue and there are particular characteristics. I am going to emphasize on subjects
which we have not discussed, but this is also the occasion to address all these differences. I will
first present CEC European Managers, the European Federation of Managers in the Chemical
and Allied Industries (FECCIA) and then the work of my federation. I will talk to you about
the representation of salaried workers in the different countries, in particular in Germany. In
the chemicals sector, Germany is the leader. The FECCIA has quite a significant representation
in Germany, with people who have a lot to say, and who are clearly committed to Europe.

The problem of information-consultation is the collective expression. Managers tend to
have an individual approach, and we see again the duality between individual and collective
practice. This cannot be learned overnight: management must start becoming a collective
practice.

The idea is to arrive at international framework agreements. What is a framework agree-
ment? How can it come about? The information-consultation is inseparable from the capacity to
negotiate, i.e. it is the capacity to request the opening of a negotiation — to think of the topic
and to participate in decision-making. In Germany, there is codetermination and representation
in the management bodies. When you have first-hand information, because you participated in
the management organization, you know when something is going to happen. You have the
information which can give rise to an initiative. If you are in this management body, in
particular the Board of Directors, you automatically have the key element. The managers form
part of the decision-making chain, they have a place in it. They have an economic culture, and it
is in their interest to acquire a social culture. We discussed antinomy, conflict, social culture...
A manager cannot enter into an openly conflictive situation; he can only put his economic
culture, on which he will first of all be judged, at the service of social dimension. This is the
challenge — that managers acquire a social culture and put it at the service of all.
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They represent a minority but they have a power of influence. Their mediation power is
greater than their numbers. So, the managers’ role is not determined by the numbers, but by the
power of influence. As there is a principle of protection of minorities in Germany, we have a
representation of managers. There are the ones who construct a useful Europe: one of the
principles of Europe is the useful effect. So, management, generally speaking, is part of the
process of this useful effect. The employers’ representative asks us: what is the added value that
you are going to bring? This is a good question: what added value can a European federation
like mine bring? In principle, the question does not surprise me. Then, I have to mobilize my
members, so that they become part of this process of useful effect. By the way, they are at the
core of the Europe of knowledge; you know that the strategy of Lisbon implies a Europe of
knowledge. The population of qualified persons is growing; they may be either experts or
managers. You can see that the proportion of qualified persons is increasing in all sectors, and
in the sectoral analyses, it is said that we have to acquire greater expertise, greater competences,
so this is absolutely the aim of Europe.

They are obviously victims of a lack of social Europe, because when they come to retiring
age they are told: ‘‘you contributed to such a regime, but be careful, the funds are closed, you
did not contribute enough’’, so they have to discuss with their employer. CEC European
Managers demands a directive on the portability of complementary pension funds, and would
like that Member States understand that the limits they impose hinder professional mobility.

The interest of implicating managers in social dialogue

You understand very well the advantage implicating managers in social dialogue! There are
three levels of social dialogue.

The first level is tripartite dialogue, the Val Duchesse agreement. There is an agreement
between the ETUC, CEC European Managers and Eurocadres, so that these last two organiza-
tions can have a role in tripartite social dialogue. At each European summit, either CEC
European Managers or Eurocadres express their common viewpoint on the subject in question.
Also, in accordance with article 139, CEC European Managers is consulted.

Then, at company level. The FECCIA is generally called on by its members to participate,
to negotiate. It often meets with company management, and the FECCIA has signed of the
implementation of European Works Councils. So the FECCIA is a party involved with
information/consultation.

Then comes the intermediate position — the position in the Member States or in the
committee of sectoral dialogue. You have seen that the committee of sectoral dialogue is
concluded between the European Chemical Employers Group (ECEG) and the European Mine,
Chemical and Energy Workers’ Federation (EMCEF). The FECCIA approves of what sectoral
dialogue does. But the FECCIA has to come to agreement, with both employers and the
EMCEF. We have been meeting for four years. Next year, we are going to hold a common
conference on demographic evolution, with the support of the European Commission. We are
going to all be able to work together on a project of analysis of sectoral evolution. So this is
something that we can do because we have good relations with both employers and the
EMCEF.

I will present rapidly the other tasks of the FECCIA, but there is the European Company
all the same. When BASF was built, and effectively the problem of information-consultation at
European level and participation in the Supervisory Board arose, the Germans told me: we have
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a seat on the Supervisory Board and we want to keep it. The BASF management said: no, in the
framework of the new European company, we are reducing the number of persons on the
Supervisory Board, so there is no more room for the managers. You can understand that it is
hard to accept social Europe in such conditions. So I clearly say that the directive on the
European Company does not entirely protect workers rights at manager level as they existed.
We lost the place. We were able to negotiate with the manager of the group; we are part of the
Information-Consultation committee at European level. But on the other hand, there is still the
problem at the level of the Supervisory Board. So we carried out an analysis of European social
dialogue; we are able to prove our representativeness. Finally, all these issues of internal
FECCIA affairs do not represent problems, and we held a European conference on the fra-
mework agreements which I am going to present you soon.

Managers’ specificity

From what experience has taught us: managers are employees which are a little different to
other employees. They are sometimes defined by law, sometimes by collective conventions, but
usually by individual contracts, and this means that managers are not always covered by
collective conventions. In Germany, there are two levels: the collective convention of the sector
and the managers who are not covered. Then, you have the managers who are represented by
the Works Council, and you have those who are represented by the Committee of Spokesper-
sons. This is not a negotiation body; it deals only with the analysis of working conditions.
These managers cannot be members of the Works Council, and they cannot participate in the
negotiation either. So, my members are not trade unionists (Gewerkschaft) in a general sense, but
rather associations (Verband). The 2002 directive opened the right to a form of non-trade union
representation, particularly for those who cannot join a trade union. German law does not
allow managers to join trade unions as easily as other employees, but there is still a form of
collective representation. My demand is that this form of collective representation will one day
be able to join in the negotiation, maybe in the German transposition of the Directive which
has not yet taken place. We may have the time to study this issue thoroughly, but there will not
be consensus from the start. Because, to authorize a manager to participate in a Works Council,
even with a consultative voice, means risking confusion with the role of management. But the
Management receives its instructions from shareholders and top management. A collective
representation of senior managers is not necessarily in agreement with the Company Manage-
ment. There are scenarios where the Committee of Spokespersons was clearly, even violently,
opposed to the company strategy, in particular at the moment of merger between Hoechst
Marion Roussel-Uclaf and Rhône-Poulenc. So there are some scenarios that we have to know,
and which prevent from us moving towards the negotiated agreement.

What is the role of the European federations in this case? The employers we met say that
there is no legal framework. So they look for agreements of private law. The framework
agreements provide a possibility for FECCIA to be recognized at the level of company groups,
with the possibility of having representatives in the bodies of social dialogue. The managers
cannot necessarily sit as elected representatives or trade unionists. In a framework agreement,
they can have a representative, while respecting the criteria of representativeness and the
criteria of collective expression and in accordance with article 155 (formerly 139) of the
European treaty, according to which the European confederation of managers is a negotiation
partner of social dialogue on the same level as the ETUC.

I will discuss some agreements signed at Solvay. The FECCIA participated in the imple-
mentation of the European Works Council. The charters were negotiated with the employees
and the European Federations were not involved. But we can always change things... At Total,
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they were involved right from the start. These are European federations who designated the
members of the special negotiating group and three agreements were made. One concerns the
European social platform, i.e. the possibility in all restructuring, of examining the social
conditions of restructuring and ensuring that this is the subject of a negotiation with guaran-
tees concerning the buyer. If Total sells a subsidiary and thanks to the European social plat-
form, Total can demand that the buyer applies the same social rules as the previous internal
rules. Total also has inspection rights. If things go badly, Total will go and see what is happening
with the buyer. So it is still a guarantee for the employees.

The next one concerns equal opportunities. The link was made with the framework of
European cross-industrial actions. Here, Total and the European Federations used the text that
was concluded by the players at European level (between Business Europe, ETUC and CEC-
Eurocadres) and transposed complete paragraphs.

Finally, there was the agreement on aid for company creation, essentially for small and
medium sized companies. Total is a big group and in a 70 km radius of a site, it can help small
and medium sized companies to build up a clientele abroad, or simply to establish their
company project. Total has experts able to help in the creation of companies. An information-
consultation was tried out at local level, i.e. the framework agreement stipulates that when a site
is chosen, the social partners of the site are informed of the actions which are carried out at
local level to allow the creation of employment in the form of expansion. Here again, we find a
form of information/consultation which is not provided for by the 2002 directive, but which
requires a body of information/consultation so that the social partners are informed.
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INFORMATION-CONSULTATION
IN THE THALES GROUP

Yves BAROU

Director of Human Resources, Thales

As you know, one swallow does not make a summer. The information-consultation proce-
dure does not make social Europe either. There is still a long way to go. But, we could say that
we do have one swallow because I took advantage of this meeting to reread the directive and I
found it a lot more intelligent than I remembered. When you reread it, you notice that it puts
into place common points of reference. These introduce, in a certain way, the concept of
anticipation, because they evoke the sharing of probable evolutions of employment. This seed
was planted in 2002! There are also quite subtle mechanisms, for example ‘‘in view of conclu-
ding an agreement’’. I think that we have to remember that aim of dialogue is to go beyond the
misunderstandings and to reach a certain form of consensus. I also think that it is a good
example of modernism, whatever the form of this agreement is. The word ‘‘greement’’ refers to
the signed agreement, but we can understand it in a more general way, as the search for
consensus.

If we observe Social Europe, we see that it is a sort of golden triangle.

The first point of the triangle is information-consultation and it is very positive. This
directive has contributed and has given rise to good practices in companies so that information-
consultation is not implemented at a manager’s discretion. So, it is very useful to put everyone
on a parallel track, even if the practices behind the words are a little different. Even in France,
even within the same company, no two information-consultations are the same. But the practi-
ces can then be compared and evolve. But at the heart of Europe, these may be parallel paths
that never cross, everyone does information-consultation on his own, and in the end we do not
learn a lot from each other. This is useful, but in a way, we never arrive at convergence.

The second point of the triangle are the European Works Councils. What is interesting is
that this time, information-consultation, for example, is known. It is a lot more amusing, of
course, because here all the ambiguities are immediately obvious, and the difficulties in unders-
tanding arise. And if you put everyone in the same bowl, mix them up together and wait a few
years, you can see that with some training and maybe a crisis to deal with together, this may be a
means of forging some common points of reference, and things move forward. This second
floor of the rocket is really important because it is here that the people ‘‘rub’’ against each
other, and are obliged to start to understand each other. However, I think that we talk far too
much about differences in Europe. In my opinion, we have a lot more in common than we have
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differences. The differences are exaggerated by the language barrier, by the fact that the people
do not understand each other properly, by translations ‘‘which are a communication disaster’’,
but, in fact, if we take a step back and look at social relations in other countries, in Asia or the
United States, we see that we have a lot in common in Europe. And the evolutions all go in the
same direction. The European Works Councils, the second point of this triangle, are that what
forces the players to take joint action, and to get over their misunderstandings. But this is quite
a long process and we have to look at the evolutions over ten years.

The third point of the triangle (and the most fundamental, all the same) is the European
agreements. I think that social Europe cannot be created through information-consultation, or
through the European Works Councils, but rather in the same way as the social history of each
country was created, through conflicts and agreements. And European agreements are inevita-
ble. Everyone must take his responsibilities as he stands, and history will tell who among the
cross-industrial section, the branches, the companies (those who are large enough) played the
main role. In any case, I really think that the common language of social Europe is negotiation.

Some branches claim that it is difficult for them to make agreements. It may be difficult,
but this is why you are there, what is the point of the branch otherwise?

In any case, at company level, I think that it is in the responsibility of the company to
make European agreements, and it is possible, several companies have already done so. Of
course, it involves the assumption that the company can speak with one voice. It is more
difficult on the side of the trade union, the European Metalworkers’ Federation has really made
an important advance (other sectors have also done so) by making the negotiation of an
agreement with one voice possible. And that was not easy.

In our case, that of Thales, it involved collecting and exchanging good practices, many
hours of negotiation in many countries, because a whole ‘‘human mayonnaise’’ was needed.
Social Europe will be constructed through European agreements in the companies, in the
branches, not just in Brussels, which will in a way just pick up the stragglers. This process of
European agreements is, in my view, the main topic. The European Works Councils and
information-consultation form a sort of base for further action, but this is not enough. I think
that letting the European Works Councils act as negotiator makes things more difficult, it
should be the social partners which structure themselves, and the European federations must
play their roles while the European Works Council plays its role of information-consultation.

So, the social partners must be able to negotiate in the original sense of the term. And
there, they all have a lot to contribute to the others: on the one hand, countries like the
Netherlands and Germany have a strong tradition of negotiation, but the areas covered are very
restricted; these comprise mainly salaries and classifications, but tend to exclude more structu-
ring subjects. In France, the negotiations are more difficult, but the negotiation tradition, and
here I think that stricter laws were decisive, has been enlarged to much more structural subjects.
And finally, at the European negotiation that we had at Thales, I often think that the non-
French participants were surprised that we dealt with subjects not included in the traditional
domain, while the French were often surprised to see, for example, that the Germans or the
Dutch prevented us from going too far, fearing that a sentence that sounded well in an agree-
ment might never be applied. So, both reasonable and innovative traditions come together, and
this is how progress is made.

When we look at this triangle composed of information-consultation, European Works
Councils and European agreements, we see that social Europe is under construction, but if
there is one point which should be emphasized today, it is the European agreements. Unfortu-
nately, although information-consultation has a clear legal basis, I think that Europe has not
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done all the necessary for the European agreements. To my mind, there is no text which
provides a sufficiently solid base for such European agreements, and this is what is needed
today. It is not the only condition, all the players must also organize themselves, if there was a
signal, that would really help us. I am rather optimistic, even if for the moment, we can only see
a few swallows.
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RHODIA’S EXPERIENCE

Bernard CHAMBON
President, Union des industries chimiques (UIC)

(Union of Chemical Industries, France)

I will try to give you some quite factual reports on two different experiences of mine: both
in an international group (RHODIA) and in the chemical branch. In RHODIA, there are two
quite different experiences. Basically, when we carry out restructuring procedures in the various
European countries with group locations, it is clear that there are two scenarios. The first one is
when the restructurings essentially concern a country. For example, we carried out a major
restructuring in our factory in Freiburg (Germany) four years ago. There was no interaction
effect with the other European representatives, they did not feel that this concerned them, and
there was no interaction between the Germans and the others.

However, when the group is confronted with quite a dramatic situation, like at the end of
2003, when we had to organize a massive restructuring plan of 3,500 jobs in Europe, this
involves a vertical reorganization of the group, i.e. instead of being dependent on national
structures, the functions became global structures. So, this involved a thorough reorganization,
alone concerning the expert studies, a global approach for the different European countries.
The disparities in levels of information/consultation then become very noticeable, regardless of
how each country understands the words ‘‘information/consultation’’ or ‘‘project’’ (in France,
we do not entirely agree on what that means). So, here we see a real interaction. The conver-
gence tends to be towards the French model, because our English colleagues, I remember, were
often impressed by the quantity of information provided. That was something that they had
never seen. They discovered a process completely unknown to them. So there was a conver-
gence rather towards French formalism. But then again, there is formalism and formalism,
especially in France, where often the reality of practices differs considerably from an absolutely
legal interpretation. One example of this is when negative opinions are expressed: there is
either a genuinely negative opinion, or one which is not really negative because what it really
means is: ‘‘I will not oppose it’’. This is what our European neighbours sometimes find hard to
understand. It is obviously a culture shock, for the Germans, for example, because they say
either yes or no. So, from this point of view, some participants have to confront culture shocks
and questionings.

The directive had a more direct impact at branch level, because in the chemical branch, an
employer association, the CEFIC or European Chemical Industry Council, unites all the Euro-
pean chemical federations but does not deal with purely business problems and, like the
German structures, does not discuss social affairs. So another structure, the ECEG or European
Chemical Employers Group was created alongside it, but there is no direct link between them.
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This structure provides an exchange forum for the European employer federations and the
trade union federations of the chemical sector. I also think that it is one of the rare examples of
branch social dialogue at European level. It is true that negotiation at this level does not result
in agreement or contract-based solutions for problems. But, it is a real place for exchange, and
the countries have very different experiences to relate, because they exchange on problems
occurring prior to social problems and notably on economic or regulatory topics (but which
still have an economic impact, for example, the problem of REACH which is effectively a major
problem, both regulatory and economic, for the chemical industry). This gave rise to a lot of
debates at European level and in the European Parliament, which is obviously divided on this
structure. Today, the European directive on climate change, which is known as the European
Union Emission Trading Scheme (or EU ETS), is another highly-disputed subject in the Parlia-
ment, there are others which I cannot recall but which are also controversial at European level.
There is for example, the ‘‘High Level Group’’ which regroups the ideas of the European
Commission, the Parliament, the social partners, employers, trade union on the vision of the
chemical sector in Europe in the coming years. Opinions are divided in this structure. In the
trade union structure, for the moment, it is rather the Germans who are the leaders. It is true
however that the current tendency of discussing without the immediate pressures of negotia-
tion makes dialogue easier, but these are basically economic issues. So positions can vary,
including those of the French social partners, and this often results in common positions and
expressions (employer, trade union), on REACH and ETS, for example. These common state-
ments underline the risks of a whole set of choices which Europe intends to make in the area of
employment, and according to the conditions whereby these different directives and regulations
could be applied in an intelligent way, taking the competition into account. Here (in the case of
the ‘‘High Level Group’’), the contradiction came from the French partners, because the
signatories, as participants of the ECEG (European Chemical Employers Group) sometimes
through the EMCEF (European Mine, Chemical and Energy Workers’ Federation), or at least
some of them moved away from some of these common positions. However, there were
common expressions, including joint press conferences of the employers’ and trade union
representatives, or even common approaches made to the public sector. In France, there are
trade union organizations which are a lot less at ease with this type of practice which involves
signing agreements at European level all the while, for all sorts of reasons, wanting to remain
low-profile in France about any involvement in these common positions, or even in the com-
mon approaches made towards any ministries.

So I would say that there are two different lessons. One lesson that I experienced within a
group, where, if I can use such a term, the ‘‘contamination’’, was generally in the sense that,
‘‘the French contaminated the others’’. Even if some found that effectively the system was too
heavy and procedural, overall there was approval of the role of the expert and the amount of
information provided, which some of our foreign colleagues found unusual. And inversely, at
branch level, it is the very start of a cooperative approach, or in any case, of the admission that
on certain points we can have common positions and even express them jointly, which is not
equivalent to betraying each other, our role or our position, all the while having divergences in
other areas. Also to be noted is of course the dominant influence of the German model, which
is quite significant, in particular in the chemical sector. This can be explained by the size of the
German chemical sector and German social partners in this area.
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THE APPLICATION
OF INFORMATION -CONSULTATION

Claudio STANZANI

Social Development Agency, Director-General

The verb ‘‘explain’’ might be a little too ambitious. I listened attentively to the discussions
of this morning and this afternoon, and I would like to explain how the analysis of experience,
management of information-consultation rights and Community acquis in information/
consultation in general in countries and companies, may contribute to the European social
model, and to European social dialogue. Things are a little more complicated nowadays, when
we consider that the European social model was a lot easier to define ten or fifteen years ago.

If I try today, as I sometimes do, to give a definition of the European social model and of
what we mean when we discuss social dialogue, it is a lot more difficult because these topics
have become much more complex. So I will restrict myself to aspects on the ground, and to the
debate and the discussion. However, my starting point will be that it is impossible to talk about
this directive, and to attempt to assess its impact without considering that it is the result of a
system of relations, a Community acquis. We have to consider that we have one system, which
has certainly progressed, but not always in a coherent way, a system which evolved as a result of
pressure, seasonal variations, etc...

In 2007, during the consultation organized by the Commission among the social partners
for an evaluation of the transposition of the directive and a preliminary assessment of the
critical points and problems encountered by the various social partners during this transposi-
tion, the European Trade Union Confederation (ETUC) had already produced quite a complex
document which most of you, I think, will have had the opportunity to read. I would like to
sum up the concerns of then and now.

To begin with, the problem is, in a word, a problem of coherence. We sent a questionnaire
to all our members. We did this for the Commission, to learn about the situation in their
countries, how the transposition had taken place, what were the critical points, what were the
opinions, etc. The first piece of feedback was that the transposition of the directive occurred
without consultation of the social partners in most of the countries concerned. So, this is a
first example of the problem of coherence.

The second point, and I will just mention four or five aspects, is that the response to the
problem of coherence should not consist in imposing a model, but in systematically taking into
account certain harmonization needs when we are confronted with a patchwork of very diffe-

193



rent situations. This means that we maintained most systems, carried out some updates and
added some formulations, but that the substance and the culture of relations remained more or
less the same. And that is a problem, because when we talk about the right to information-
consultation, we talk about something that concerns not only rights, but also what comes
before and after these rights. Thus, for example, the question of recognition of the role of trade
union representation: what is the role of the trade unions? What is the link between, on the one
hand, the right to information-consultation, and on the other hand, trade union action and
trade union representation? What is the role of each one of these systems? Which one comes
back to the right of information-consultation and which one comes back to collective bargai-
ning? These are completely different systems which require harmonisation. When we envisaged
integrating the information-consultation directive within the larger context of the Community
acquis, that was based on the significant aim of enlarging and applying the right to
information/consultation, not in the large companies, even if we have heard a lot today about
large companies — large companies have other ways of affirming themselves, of reminding us
that they exist — but the idea was to propagate these rights in medium-sized, and even small
companies.

All of the aims: to affirm the capacities to play the game, to adopt a position in a dialogue
with the employers and employers’ organizations, to play a role and to emphasize one’s rights in
order to face up to situations of restructuring, to improve living conditions. All these aims
demonstrate that there is a lot missing in the transpositions and, more generally, in the practical
understanding of the principle that rights to information-consultation are rights which deserve
to be defended. We cannot therefore have rights to information-consultation in a company
without the recognition of a body of collective representation, such as the trade unions, which
have a role to play here.

Now I come to a second aspect: we cannot carry out information-consultation without
taking training and its concrete application into consideration. The right to training is a legiti-
mate one, because people need to be trained. In some countries, the workers’ representatives,
for example, works councils in France and Belgium, the Unitary Workplace Union Structures
(RSU) in Italy, the trade union delegations etc... have the right to receive concrete information
and to be consulted on economic and financial, health and safety, and restructuring matters, on
technological innovations, etc... But they need adequate training to carry out this role, and this
training should provide them with an autonomous capacity to collect and manage information,
because they cannot just depend on the trainings they might have had. They also need to be
themselves a training resource, and be able to collect this type of information. And here, we
specify another right which is almost unknown in Europe: the right of access to expertise. If we
look at some countries, we note that this right exists in France for medium-sized and large
companies, but it is a little more complicated for the smaller companies. But, to come back to
expertise, if we look at how this works in almost all the countries, in the area of training and of
expertise on the implementation of rights to information/consultation, we may well wonder
what type of measures are available. Where trade unions exist with resources and tools, they
can play this type of role, but in a very limited way. This gives an idea of the difficulty, and this
is an aspect that I would like to underline. In fact, we are confronted with the double difficulty
of getting across both the strong cultural affirmation of a Community acquis, the importance
of which is clear to everyone, and the concrete day-to-day exercise, especially in the present
crisis situation, of this type of information-consultation rights. To this, we can add the problem
of information on a crisis situation, a restructuring, relocation, etc being made available
through the daily press, instead of being provided in a timely and useful manner. But, once we
are at the negotiation table, it is hard to imagine that we really manage this right to information,
i.e. have a piece of information, have the time to understand what the problem is about, try to
find solutions together, produce concrete results from the consultation, and ensure that it
represents an added value for both social partners.
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Unfortunately, the tenth is that it does not work like this. When the decision of relocating
or transferring towards another country has already been taken, the only consultation left is to
manage the social impact, and decide on how some layoffs are carried out, but we can never
enter into a mechanism of consultation, and find solutions to the crisis. I think that we will
need to face up to a stressful period during which the industrial relations in Europe, the
capacity of involving the rights, tools, means and strategies of support with rights and collec-
tive bargaining will be put to the test of our forces.

There are difficult months ahead and it may be useful to meet again next year to make an
assessment of coming events.

We talked about the right to information and consultation. We have to ask ourselves how
to manage this situation. What happened? And the question does not only arise in large
companies, because the media are already in change of that. Events in large companies are
covered by the media, the TV, and people are informed. But what about all the small companies
who put up with the impact of a crisis situation, all these medium-sized companies which put
up with the consequences of relocations and restructurings without any hope of intervention?
This is the biggest worry, and this is where the ETUC is trying to denounce such situations and
reinforce its capacities of coordination and action.

Social dialogue at European level, which is undoubtedly an important part of Community
acquis, must be put back on track, because we have forgotten somewhat the sense of European
social dialogue. We have to find a way to re-ignite it, and enlarge the responsibilities of social
partners, all the while keeping a much wider reality in mind, because 75% of workers in Europe
are employed in small and medium-sized companies, and they are the ones who are hardest hit
by the crisis, and it is also in these companies that the rights to information-consultation have
certainly an important role to play.
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A BARELY PERCEPTIBLE IMPACT
OF THE 2002/14 DIRECTIVE

AT THE LEVEL OF THE COMMERCE
SECTOR IN EUROPE

Ilaria SAVOINI

Director of Social Affairs, EuroCommerce

A brief presentation of EuroCommerce

The organisation EuroCommerce represents the commerce sector (including its various
sub-sectors) in Europe. EuroCommerce is a social partner recognized for sectoral social dialo-
gue with UNI-EuropaCommerce, which represents the workers. The main priorities of the
federation are: the sector image, the struggle against the economic crisis in order to create a
more favourable environment for commerce, and the promotion of sustainable development
and of corporate social responsibility (CSR).

Social dialogue was formally established in 1998. Its main objectives are: to promote
employment, to improve the attractiveness of the sector, to improve the adaptability of compa-
nies and employability, and especially to work together in order to develop joint solutions on
European issues and on Community policies.

The main priorities of the committee for this year are the following: the adaptation to
change with respect to restructurings, long-term vocational training and skills requirements (we
are carrying out an in-depth project together with our social partners and other bodies in this
area), the follow up of the financial crisis and its impact on the employment market and the
joint follow-up of Community policies in general, i.e. health, security and well-being at work
and the overall improvement of the effectiveness of social dialogue, especially in the new
member countries and in the candidate countries (capacity building).

The directive 2002/14/EC and the commerce sector

So far, this directive has not really been taken into account at sectoral level, as such. During
the consultation launched by the Commission on this subject in 2007, there was no particular
interest from members to respond to the questions asked. Only the Belgian members pointed
out the transposition difficulties encountered. From the point of view of the EuroCommerce
work program, this topic is therefore not considered as a priority, and is simply subject to
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monitoring, so it is difficult to assess its impact on industrial relations in our sector and in
particular on the European sectoral social dialogue.

The position of EuroCommerce

EuroCommerce agrees overall with the umbrella employers organisations. We do not see
any real need to re-examine and re-explain the directive. There is a certain fear of the imposi-
tion of a model which is too uniform, as well as of the risk of bureaucratic pressure, and we
would be in favour of an examination of legal provisions in the area of information-
consultation within the framework of the global initiative ‘‘Better regulation’’. The aims of the
directive in respect with the conclusion of collective agreements on this subject have not been
satisfactorily achieved in several countries.

What has been the contribution of the directive 2002/14 to a European model of industrial
relations?

This is a very difficult question to answer at sectoral level. The employer delegates who
participate in sectoral social dialogue (not the 27 Member States) do not generally seem to be
confronted with difficulties in this area. The situation seems more complex in the new Member
States and in the candidate countries. In general, during sectoral social dialogue meetings in the
commerce sector, the question of information/consultation at national level as such is not
included in the debates.

Connections with the work of the committee

However, the question of information and consultation of workers was discussed in
certain texts from sectoral social dialogue, for example, during our activities and in our projects
with the new member countries and the candidate countries. EuroCommerce and UNI-Europa
support social dialogue in the new Member States and the candidate countries and encourage
their member organizations in these countries to increase their participation in it. They also
encourage them to develop social relations in their countries (capacity building) and to reinforce
the role of social partners (the role of which is highlighted by the directive 2002/14/EC). The
European social partners include the topic of worker information and consultation in several
of their common texts/projects:

— the joint declaration of 2008 on the economic crisis (we emphasise the added value of
social dialogue at all levels);

— the project on the provisional skills management (anticipation of change — good
practices in the area of restructurings). This question was also addressed in an old text
dealing with the principles, fundamental rights, workers rights (the right to join a trade
union association, etc..);

— the questions dealing with certain restructurings at different levels are addressed during
meetings of social dialogue — exchange of opinions;

— the project on the prevention of violence from third-parties in shops (guide of good
practices) — the question of health/security, on accident prevention, how to collabo-
rate with the authorities, how to evaluate risks and other general major European
topics.

What lessons have been learned?

Once again, it is difficult to respond to this question from a European sectoral point of
view. But the directive has contributed to the implementation of information/consultation
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bodies where they were non-existent or little developed. However, it is in the countries where
the social partners already played an important role that this was most reinforced. In this way,
the directive contributed to the promotion of social dialogue through the implementation of
relations of trust between social partners at company level. This trust plays an essential role in
sectoral social dialogue. In this way, it has also contributed to a favourable environment for
innovation (an essential element for the commerce sector, in constant evolution and closely
linked to the society), adaptation and anticipation.

Concerning the ‘‘bringing into line’’ of national systems, we must be careful and approach
this case by case and learn from one another. We also have to examine the national models in
their context (and take into account the specific circumstances of each one) because we cannot
‘‘standardize’’ everything.

To sum up, the directive deals with national social dialogue, and may be this is why its
effects at European (sectoral) level are not directly visible. Sometimes a too ‘‘global’’ approach
(see certain aspects of the directive) can lead to comprehension difficulties. It is important to
promote exchanges of experience and good practice, as well as to take into account the princi-
ples of subsidiarity and of ‘‘Better Regulation’’. EuroCommerce is in favour of awareness and
promotion actions such as studies, the support of projects, etc... which are promoted by the
Commission.
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201



202



Jacques MOREAU

General delegate Europe et Société

I will remind you that our conference was on the impact of the information-consultation
directive on social dialogue in the Member States. Our aim was to assess the results and
perspectives.

What do these debates highlight? The first concern shared by many of you is the impact of
a directive like this one of information-consultation. Our opinion of the impact varies depen-
ding on our national or sectoral experience. Even if there are many different situations, we can
see from conferences on such subjects as social dialogue that there is a progressive adoption of
these concepts and that realities are changing. Even if Gilles Bélier highlighted in his speech that
the directive was the result of cooperation, foreign to the French tradition, I do notice changes
in the speeches and attitudes as the years go by, even if national specific characteristics are an
integral part of the tradition and core of social movements. This reality cannot hide the fact
that the action carried out at European level by the trade union and employer organizations, the
European Parliament, the Council and the Commission has consequences and obtains a certain
number of long-term results. Something that comes up again and again in our debates is the fact
that the construction of Europe takes place over time. Things are not easy, and the bigger
Europe gets, the greater the difficulties: we are no longer twelve or fifteen, but twenty seven
countries. We find ourselves with different traditions. It was said, for example, that the transpo-
sition of the information-consultation directive in the ten or twelve new members was easier
than in Belgium, Germany or Denmark. It is not easy to create something and make it real. The
relations with the national organizations are complex and require an effort of understanding
and a desire to create compromises open to future developments, rather than being head bent
on defending some details. The acquis of the past must not interfere with the overall progres-
sion of Europe.

Certain advances occurred between 1990 and 2000. These made us realise that Europe
does not advance in a linear way. The construction of Europe consists of good periods, and of
moments where unfortunately progress is a lot slower. However, a more positive approach
would be to say that there are times of action and of integration. The present phase is less rich
in transformations; mainly due to the problems the different countries face: we have difficulty
in integrating certain provisions adopted at the EU level. We cannot ignore the fact that
societies need a certain amount of time in order to really integrate strong movements. I think
that in the 1990s there was effectively a strong movement to progress towards a form of social
dialogue. A problem was mentionned during this conference: do we after all really need to go as
far as agreements? Despite the multiple diversities which may be present in each of our
countries, and the traditions, we do have to come to agreements. If we look at the large groups,
we see that they sign agreements. Procedures can vary, and we see that the existence of
institutions in the companies makes things easier. Effectively, even if negotiation does not take
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place in the European Works Council, it has still enabled the opening of discussions between
partners and the learning of joint efforts, thus making it possible to sign other framework
agreements. A culture capable of thinking Europe and not just national is constructed at this
level. However, we must not forget the problem of small and medium-sized companies, which
was frequently brought up during this conference. It is true that a whole part of the work which
is carried out at European level only touches a minority of employees. Despite this absence, the
successes obtained reinforce the construction of Europe.

To sum up, I think that the essential contribution of the directive compared to the other
texts drawn up and adopted by the Council and the Parliament is to create for the partners, also
the social partners, favourable elements for the creation of the necessary consensus and for
joint action. This is a step towards the necessary cooperation in the face of the problems
confronting Europe at this time.

Beyond the differences, a good application of ‘‘information-consultation’’ can contribute
to the development of systems of industrial relations based on anticipation, knowledge, and
participation, and contribute in giving a more visible meaning to the construction of Europe.
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